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Risk OF THE AMERICAN Bar AssocraTion.?— The dawning 
of the twentieth century sees this organization of lawyers enter 
upon the twenty-third year of its existence. In August, 1878, 
a few members of our noble profession met in conference and, 
acting on the belief that much of good would, and no evil could, 
result from forming a national association, akin to those that 
had been created in districts and States, they framed a con- 
stitution that without material change has guided us since its 
adoption. The first president, Hon. James O. Broadhead, de- 
clared, with prophetic ken, that the association would not be 
ephemeral and should address itself honestly and earnestly to 
the great objects properly within its scope, watch the progress 
of events as they occur and be ready to act upon all matters of 
importance when the need arrives, seeking to avoid becoming 
an agitator and aiming rather to codify and harmonize than to 
revolutionize or reform the law. The high purpose and lofty 
aim of the founders is well expressed in its constitution. It 
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declared the object to be ‘*to advance the science of juris- 
prudence, promote the administration of justice and uniformity 
of legislation throughout the Union, uphold the honor of the 
profession of law and encourage cordial intercourse among the 
members of the American Bar.’’ It has justified its existence 
by its accomplishments. The persistent industry and acknowl- 
edged ability of its members, whether exerted in private capac- 
ity, on its committees, or at its annual meetings, has accom- 
plished many of the ends in view and been ioe of good 
to the general public. 

VALUE OF iTs Reports. — The twenty-two volumes of its re- 
ports embody the best legal literature of the nineteenth century. 
The addresses made and the papers read cover a vast range of 
subjects, are the result of professional experience based upon 
years of activity in practice and are prepared out of love for 
our calling and due regard for its lofty mission. They inculcate 
the highest degree of ethics and move in advance of many needed 
reformatory changes. 

THE ADDRESSES OF ITS PRESIDENTS. — The addresses of its 
presidents contain, besides other matters of ‘* great pith and 
moment,’’ the most noteworthy changes in statute law, year 
after year, on points of general interest, made in the several 
States and by the Congress. Emanating from such guiding 
lights of the profession as Broadhead, Bristow, Phelps, Potter, 
Lawton, Parker, Stevenson, Butler, Semmes, Wright, Field, 
Hitchcock, Baldwin, Dillon, Tucker, Cooley, Carter, Storey, 
Woolworth, and Howe, representing all sections of the republic 
and famous in every part of it, these articles form an invaluable 
contribution to our legal literature and constitute the truthful 
record of events, the interesting progress of legislation and the 
onward march of jurisprudence. 

Tue AnnuaL ApprREssEs. — The annual addresses cover sub- 
jects of intense interest to the student of law and the practi- 
tioner, giving both to the office and at the bar of the court the 
knowledge that means substantial achievement. The law-makers 
of the Republic find a mine of wealth in Storey on the American 
Legislature, Griggs on Law Making, Semmes on Civil Law, 
Hoadly on Codification, Carter on the Ideal and the Actual in 
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Law, and Hitchcock on General Corporation Laws. The states- 
man receives guiding light from Lord Russell on International 
Law and Arbitration, Dillon on American Institutions, Tucker 
on British Institutions and American Constitutions, Lindsay on 
Acquiring and Governing Foreign Territory, Baldwin on the 
Centenary of Modern Government, and Brown on the Distribu- 
‘tion of Property. The practicing lawyer knows better how to 
handle the working tools of his profession after reading Biddle 
on Proper Modes of Trial, Russell on the Delay and Uncertainty 
of Courts, Taft on the Federal Judiciary and Choate on Trial 
by Jury. 

THe Papers Reap Berore ir. — In the ninety-four papers 
that have been read by notable members of the Bar, before the 
association in its open sessions and before the sections of Legal 
Education and Patent Law, every conceivable branch of the law, 
in its ethics, its philosophy, its policy and its practice, has been 
discussed. The evolution of jurisprudence, its relation to social 
science, the opportunity for its development and its future; the 
limitations and requirements of legal education, the best train- 
ing for the lawyer, his rights, responsibilities and duties to his 
client, the public and himself; the powers of Congress, the 
limitations of legislative functions, the partition of powers 
between the Federal and State governments and the prevention 
of defective and slipshod legislation; the national and local 
judicial systems, the decisions of the courts and the great dis- 
senting opinions; the important questions incident to public, 
municipal and private corporations, contracts, bankruptcy, 
patents, elections, treaties, interstate commerce, injunctions, 
trusts, strikes, extradition, habeas corpus, crimes — all these 
have received comment, based upon much investigation and 
mature judgment, derived from practical knowledge. But the 
association has not rested content with mere theorizing. It has 
profited by the teaching of the leaders of thought and brought 
about many of the reforms so ably advocated. 

Irs SHARE IN THE DEVELOPMENT OF LEGAL Epucation. — 
In an address delivered in 1895 that able jurist, Mr. Justice 
Brewer, seeking for the methods by which our profession should 
maintain its prominence, and continue to lead and direct that 
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social organism, or ‘* association of all individuals whose mingled 
labors have achieved the present and will work out the future 
of human life and destiny,”’ said: ‘* A better education is the 
great need and the most important reform. The door of ad- 
mission to the bar must swing on reluctant hinges, and only he 
be permitted to pass through, who has by continued and patient 
study, fitted himself for the work of a safe counselor and the 
place of a leader.’’ Rapid strides have been made toward 
the accomplishment of the desires of the learned justice since 
he wrote the words quoted. Our section of legal education 
has displayed an activity and persistence that has brought about 
a more thorough system of instruction, a higher standard in our 
law schools, a more careful scrutiny of the capacity of appli- 
cants for admission, the creation of State boards of examiners 
and a near approach to uniformity of the statutes governing 
those who would enroll themselves as lawyers. Mr. Choate says 
that the result has challenged the admiration of jurists every- 
where and declares that ‘‘ this development of professional 
education and training is the best fruit yet born from the care- 
ful studies and labors of the association.”’ 

Irs Work IN Promoting Unirormity oF Laws. — Much has 
been said of the advisability and the many benefits derivable 
from uniformity of statutes among the States. We cannot over- 
estimate the importance of uniform Jaws upon matters incident 
to commercial law, such as acts relating to negotiable instruments 
and bills of exchange, concerning days of grace and the collec- 
tion of debts. If the laws relating to deeds, wills, and 
descent, were alike the country over, the best legislation surviv- 
ing, how much of needless, expensive and troublesome litigation 
would be saved. It has been truly said ** like mindedness is the 
cause of all social stability.’’ The instability of the relation of 
marriage, the frauds perpetrated upon non-resident defendants 
and upon the courts, the destruction of domestic happiness and 
the misery to children, incident to the present diversity of 
divorce laws in the States, need not be dilated upon. A uniform 
divorce Jaw would help to maintain and sanctify that safeguard 
of American life—the home. Although much has been done 
by the association through the medium of the Conference of 
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the State Commissions on Uniform State Laws, which has its 
being in thirty-two States, there is much yet to be done. The 
Negotiable Instrument Act framed by our committee and recom- 
mended by our commissioners is already the law, by act of 
Congress, in the District of Columbia and in fifteen of the States 
and has received favorable recommendation in many others and 
on many other lines of legislation, enactments of substantial 
uniformity obtain. 

Law Reportine anv Dicestinc. — The Committee on Law 
Reporting and Digesting made a valuable report in 1898 calling 
the attention of the bench and bar to some of the evils of our 
present system of reporting the decisions of the higher courts. 
The profession is overburdened with books of reports and the 
present system, or rather lack of system, in digesting, needs the 
reforms suggested by the committee. The duplication of mat- 
ters decided, so unnecessary and burdensome, the absence of 
uniformity, so confusing and time-wasting, the multiplicity of 
cases, so needless and trying, and the length of many of the 
opinions rendered, are all matters needing the reforms suggested. 
Certainly all can heartily agree with the suggestion of the com- 
mittee in its last report, that ‘‘ it would be a relief to the pro- 
fession if judges would refrain from writing long discussions of 
questions of law that are well settled and from making long 
quotations from former opinions and numerous citations in 
support of conclusions on which there is no difference of 
opinion.’ A move in the right direction, reaching to uniform- 
ity and preventing confusion, has been adopted, by rules of 
court in some States and by statute in others, by which cases 
on appeal shall retain the title of the case below without revers- 
ing the order of names and that the name of the plaintiff below 
should be the first in order. 

COMMERCIAL AND Bankruptcy Law.— The Committee on 
Commercial Law has labored with success in bringing about im- 
portant changes in the statutes. Its deliberations and con- 
clusions in regard to the bankruptcy law have been of great 
value and met with the general approval of the mercantile 
community. The Attorney-General of the United States has 
quoted from the report extensively and with unqualified com- 
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mendation and it has been the basis of much remedial legislation. 
We are gratified to know that another report from the committee 
on the important subject of the bankrupt law can be expected at 
this annual meeting. 

INTERNATIONAL ARBITRATION, THE HaGuge CONFERENCE, AND 
War. — The Committee on International Law was charged with 
the duty of bringing the work of the convention at the Hague, 
held in the year 1899, to the attention of the President and the 
Senate, and urge that such steps be taken as might be proper to 
bring about the adjustment of controversies between nations, 
through the medium of international arbitration. The commit- 
tee supplemented its years of laborious effort to bring about the 
reign of peace by successfully accomplishing the wish of the 
association. In the address of the acting president last year 
much time was devoted to the effort made by the representatives 
of twenty-six of the nations of the world, who met on the invita- 
tion of the Czar of Russia, to bring about the disarmament of 
Europe, the maintenance of general peace and find means of 
avoiding the calamities which menace the entire world. The 
hope was expressed ‘* that the powers might gradually be brought 
together, in a friendly spirit, on all subjects of difference that 
may arise, until at last they shall be welded together in some 
international constitution, which shall give to the world, as the 
result of their great strength, a long spell of unfettered com- 
merce, prosperous trade and continued peace.’’ With this 
expression of the hope there was the declared fear that the 
period when nations would war no more was probably far in the 
dim and distant future andthat ** national jealousies, commercial 
competition, desire for expansion, imperialistic ideas, would not 
down while men, combatting individually for supremacy, give to 
the State the same combative instincts and desire for advancing 
power.’’ Sad to say, the Hague Conference that seemed to be 
the rainbow of promise appeared rather to be the signal for 
increased armies instead of disarmament and renewed activity in 
preparation for conflict. Within the present year every Euro- 
pean power whether at peace or war (save Italy suffering from 
poverty induced by an army already too large) has increased its 
war budget by millions of money and the number of its troops 
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by thousands of men: France 5,000; Germany 33,000; Austria- 
Hungary 10,000, and Great Britain, because of the trouble in 
South Africa, 240,000. 

War In THE Arr. — War is in the air. Our own republic, 
with its comparatively small army of 65,000 regulars and 35,000 
volunteers, is combatting armed resistance to our lawful and 
legitimate sovereignty in the Philippine Islands and seeks to 
establish there that self-government which ‘ insures domestic 
tranquillity ’’ and an orderly condition that will preserve life, 
guard liberty and permit the pursuit of happiness. At the 
same time we have an armed force in China, acting in united 
effort with the European powers and Japan, in the policing of 
that ancient Empire and attempting to bring about the pro- 
tection of persons and property, the sustaining of law and 
order, the safety of our accredited Ambassador and the mem- 
bers of the Embassy and the maintaining of treaty obligations 
voluntarily assumed. Great Britain with her army of over 
500,000, is using the greater part in her unfortunate conflict 
with the Boers Africa and Asia are witnesses of bloody con- 
flicts, and Europe, trembling with anxiety, fears that her 
domestic peace may be disturbed and Moloch reign. But let us 
not despair. Even if the evolution of perpetual peace seems 
farther off than a year ago still there is much that can be done 
by our committee and by the association in mitigating the 
horrors of war and to humanize some of its brutality. 


I have thought it well at this close of an eventful century and 
the beginning of another, which bids fair to be one of still 
greater progress for the best good of mankind, to state, with, 
I fear, tiresome detail, the purposes of the American Bar 
Association and its accomplishments so that not only the profes- 
sion but the general public might judge of us by our works and 
obtain fair estimate of what may yet be wrought in the future. 

Osituaries. — Our roll of the honored and noble dead in- 
creases with the passing years. In the address of the acting 
president delivered last year, it was his sad duty to comment 
upon the death, during the preceding year, of a number of 
members of the association and to refer to the chief incidents 
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in the lives of those who were the most prominent and the best 
known to the country. Among them was one who had served 
a long time in the Senate of the United States, was Secretary of 
State and Ambassador to the Court of St. James; another, who, 
after a distinguished service in the Senate, added, as Attorney- 
General of the United States, to his fame and won new laurels, 
after retirement to private life, in the active practice of his pro- 
fession; a third, after a career of renown upon the highest 
bench of his State, was called to the Supreme Court of the 
republic and remained there, to its great advantage, for nearly 
thirty-five years; a fourth was an able lawyer, an accomplished 
author and an ex-president of our association. Judges, diplom- 
atists, senators: they were leaders all. Truly, ‘* Death loves 
a shining mark.’’ Of the tweaty-two presidents who have 
served as the heads of this national organization eleven have 
joined the great majority. The roll of living members of the 
American Bar Association is a lengthy one. A list of those who 
have left us would be much longer and bring to us saddening 
memories of the past. 

Epwarp J. PHE.Lps. — On March 9th, 1900, the end of life 
came to Edward John Phelps, our third president. His career 
as lawyer, educator, and public official was one of distinguished 
service to his State and country. 

Born July 11th, 1822, and receiving the solid and substantial 
training of the New England schools of his early days, he was 
soon sought out by those needing the professional services of a 
man learned in the law. After an active practice of ten years 
he became the Second Comptroller of the Government Treasury, 
winning reputation by the soundness of his opinions. He was 
a member of the Constitutional Commission of Vermont in 
1870, was professor of law in Yale College, his lectures showing 
great learning, and in 1885 was appointed by President Cleveland 
as Envoy Extraordinary and Minister Plenipotentiary to Great 
Britain. To whatever position he was called he filled it to its 
utmost capacity. No lawyer in the Eastern States was con- 
nected during the last half century with more important cases 
than Mr. Phelps. His last valuable public service was as coun- 
sel for the United States, in 1893, in the Behring Sea tribunal, 
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when his advocacy of the interest of his client was a prime 
factor. A political opponent says of him ‘* he was first of all an 
American, whose patriotism was never under suspicion and who 
honored his country not by declaiming, but by exemplifying its 
highest virtues.”’ 

Wituiam C. Enpicotr. — William Crowninshield Endicott, 
another distinguished son of New Eugland, born November 26th, 
1826, at Salem, Massachusetts, died in Boston, May 9th, 1900. 

He was a lineal descendant of colonial Governor John Endi- 
cott. Called to the bar in 1850 he soon had a large practice 
which he abandoned in 1873, to accept an appointment as Asso- 
ciate Justice of the Supreme Court of Massachusetts. He 
remained on the bench until 1882 when he resigned. He was 
the candidate of the minority party to which he belonged three 
times for attorney-general and once for governor. He held the 
portfolio of the war office during the first term of President 
Cleveland. Of ripe scholarship, a sound lawyer, and possessed 
of excellent executive ability he commanded the respect of all 
with whom he dealt, as his gentle nature won the affection and 
esteem of all associates. 

SHERMAN S. Rocers. — Those of us who were in Buffalo last 
year remember with delight the warm words of welcome of the 
‘eading lawyer of that city, Sherman Skinner Rogers. 

His modest demeanor, earnest but quiet eloquence and impres- 
sive manner, all evidencing a reserve power equal to any emer- 
gency, showed him to be the natural leader of his fellows. He 
had practiced his profession in its forefront since 1854 and no 
man was more closely allied to the great interests of Western 
New York. 

He had been a member of the Constitutional Commission of 
the State; a Senator. in the New York legislature; Commis- 
sioner of the Niagara Falls Reservation and president for many 
years of the Reform Association of the beautiful city of his 
home. He, too, has passed away leaving a fragrant memory. 


** All heads must come 
To the cold tomb, — 
Only the actions of the just 
Smell sweet, and blosom in the dust.”’ 
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Lorp Cuter Justice America mourned with 
England when there came the sad news that Lord Russell, of 
- Killowen, Lord Chief Justice of England, had been smitten by 
the hand of death. Those of us who had the good fortune to 
be present at the meeting of the association in 1896 remember 
the pleasure with which we heard his eloquent address on 
‘* International Law and Arbitration’’ and all were charmed 
with the delightful personality of this great jurist. He truth- 
fully said that he did not feel a stranger amongst us and that we 
did not regard him as a stranger. He spoke of Englishmen and 
Americans as speaking the same language; as administering 
laws based upon the same juridical conceptions; as co-heirs in 
the rich traditions of political freedom long established and as 
enjoying in common a literature, the noblest and purest the 
world has known. ‘* Beyond this,’’ he said, ‘*the unseen 
‘ crimson thread’ of kinship, stretching from the mother islands 
to your great continent, unites us, and reminds us also that we 
belong to the same, though a mixed racial family * * * 
combining at once territorial dominion, political influence and 
intellectual force greater than history records in the case of any 
other people.’’ The voice of this matchless orator will be heard 
never again, but the great principles for which he contended 
have made rapid advances because of his mighty advocacy. 
Fitting tribute will, I hope, be paid at this meeting to the 
memory of him whose fame was confined to the limits of no 
country, but extended the civilized world over. 

Strate Bar Associations. — We are pleased to note a con- 
stant increase in the number and a strengthening of the influence 
and power of the Bar Associations in States, judicial districts, 
counties and towns. Nearly three hundred have reported their 
existence to our secretary. They are the bulwark of profes- 
sional ethics and the safeguard of our calling, having as their 
chief purpose the public good. They have elevated the standard 
of qualifications for admission to the bar, prompted the revision 
and perfection of codes, reformed many defective statutes, 
brought about uniformity in many laws, aided the more perfect 
administration of justice and added to the literature of the 
country much matter to enlighten and to elevate. I repeat the 
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recommendation of one year ago that steps should be taken to 
bring the bar associations of the States in closer affiliation with 
that of the nation. 

Joun Marsuatt Day.—A year ago the Illinois State Bar 
Association presented a resolution to the American Bar Asso- 
ciation proposing that February 4th, 1901, being the one 
hundredth anniversary of the day when the Great Chief Justice 
took his seat in the Supreme Court of the United States, should 
be appropriately observed by the courts, the bar and the people, 
and that suitable ceremonies take form and place, commemora- 
tive of the great national event. Our association favored this 
laudable project and a committee of fifty-one was appointed, 
of which the Honorable William Wirt Howe was chairman, 
charged with the duty of publishing an address to the legal pro- 
fession of the United States and of preparing suggestions for 
the observance of the day. The committee was given full power 
to act and it has acted by publishing an admirable address in 
which it declares this ‘* soldier, student, advocate, diplomatist, 
statesman, and jurist was one of the finest types of American 
manhood in its best estate,’’ and declares most truthfully that 
‘his fame is the heritage of the nation.’’ It is proposed that 
commemoration services be held at the national capitol under the 
direction of the Supreme Court, with the aid and support of the 
President and the Congress. It is also suggested that on that 
day judicial business cease and that State, city and county bar 
associations participate in proper exercises and that similar 
ceremonies be held in all American colleges, law and public 
schools, ‘* to the end that the youth of our country may be made 
more fully acquainted with Marshall’s noble life and distin- 
guished services.’’ These ceremonials, properly conducted, will 
be educational and give to the youth of the land fresh impulses 
of patriotism and a higher appreciation of the master mind that 
found the Constitution of the republic ‘paper and made it 
power,’’ that in construing its meaning gave vital force and sus- 
taining energy to its terms and ‘* showed, beyond all possibility 
of doubt, that a government rightfully administered under its 
authority could protect itself against itself and against the 
world.’’. ‘* Marshall’s fame,’’ said Judge Story, ‘* will follow 
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on to the most distant ages. Even if the Constitution of this 
country should perish, his glorious judgments will still remain to 
instruct mankind until liberty shall cease to be a blessing and the 
science of jurisprudence shall vanish from the catalogue of 
human pursuits.’’ It is hoped that every member of this 
association will actively aid in fitting celebration of John Mar- 
shall Day. 

INTERNATIONAL BUREAU FOR THE UNIFICATION OF THE Law, — 
Civilized nations teach and are taught by each other. While 
striving each for its own material advancement, alive to its own 
interest, active in self-aggrandizement, it is an encouraging sign 
that the great powers meet in frequent conferences and Inter- 
national Congresses. In the arts and sciences, in the field of 
invention, in medicine and in the law of nations, opinions are 
interchanged, debate had and one learns from the other to the 
mutual advantage of all. If in these comparatively unimportant 
matters there is to be this peaceful conflict of minds, of how 
much greater value would it be if the nations of the world could 
learn of each other the better methods and the best results to 
be obtained by and from legislation. The advantages derivable 
from the study of comparative law cannot be overestimated. 
Intelligent comparison would inevitably lead to the selection of 
the fittest and the adoption by all of that which is the best prod- 
uct of the law-makers. The crude and experimental would 
give way to the tried and proven. Unification of many of the 
laws incident to trading intercourse, governing commercial 
paper, regulating the collection of debts and the enforcement of 
contracts and the like would surely come and with it better 
mercantile relations, less of ruinous conflict and useless and 
expensive litigation. In Markley’s treatise on the Elements 
of Law, he says that that which elevates law into a science is 
that ‘* we seek in the law and literature of other countries, en- 
lightenment as to the law of our own, and with this aid we en- 
deavor to acquire and to express our legal principles and to 
define accurately our technical terms.’’ Comparison alone leads 
to appreciation of that which is good and just as inevitably 
brings us to the correction of that which is bad. The example 
set by this association in its efforts to bring about unification of 
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the laws of the State is bearing fruit. Your president lately 
received from Honorable John Hay, Secretary of State, the 
following letter: — 


‘LETTER FROM SECRETARY OF State Hay. — 


DEPARTMENT OF StTaTE, WASHINGTON, July 21, 1900. 
The Honorable Charles F. Manderson, President of the American Bar 

Association, Omaha, Nebraska. 

Sm: This department has received a dispatch from the United 
States Ambassador at Paris, submitting an interesting memorandum 
prepared by Mr. Edmond Kelly, a delegate from the United States to 
the international congress of law now sitting at Paris, in which he sets 
forth considerations regarding the creation of an international bureau 
for the collection and utilization of the world’s legislation. Inasmuch 
as your association is doing for this country substantially what Mr. 
Kelly proposed should be done by a central bureau with respect to the 
legislation of the States of the world, I have the honor to inclose 
herewith for your consideration copies of General Porter’s dispatch 
and its accompanying memorandum. The department understands 
that one of the aims of the American Bar Association is to accomplish 
a unification of the laws of the several States, through the proposal by 
the association of a uniform law on a given subject, which project of 
law is then, through the several State Bar Associations, submitted to 
their legislatures and its passage urged. The conception of the 
creation and object of the projected international bureau appears 
therefore to be a development of the American idea. It is appreciated 
that the collection and publication of the principal pieces of legislation 
of the. civilized States of the world from year to year by a central 
bureau might greatly facilitate the study of comparative jurisprudence, 
and by its enlightening influence tend to the amelioration of the com- 
mon law, as well as of the municipal law of nations. Before, 
however, instructing General Porter in the matter, an expression of 
your views on the general proposition is requested. 

I am, sir, your obedient servant, 
(Signed,) Jonn Hay. 


Accompanying this was the first inclosure as follows: — 


LETTER FROM EMBASSADOR PorRTER. — 


Empassy oF THE Unitep States, Paris, June 30, 1900. 
Sm: Mr. Edmond Kelly, who, as the department is aware, acts 
occasionally as counsel to this Embassy and who is a lawyer, well 
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versed in international law, desires me to submit to you the inclosed 
memorandum regarding the creation of a Central Bureau having for 
its object the collecting and the utilization of material of annual legis. 
lation over the entire world with the view of unifying the law. Mr, 
Kelly suggests, therefore, that a proposition be introduced in the Con- 
gress of International law, now sitting in Paris and of which he is a 
delegate for the United States, inviting all the nations of the world to 
_ hold a Congress in Paris during the year 1901, for the purpose of 
creating a bureau on the line indicated by him and represents that such 
a proposition would have more weight if the State department were to 
express some approval of the plan. I commend Mr. Kelly’s sugges- 
tion to your attention. 
I have, ete. ' Horace Porter. 


The memorandum referred to in Ambassador Porter’s letter 
as coming from Mr. Edmond Kelly is as follows: — 


MEMORANDUM OF Mr. Epmonp KELLY. — 


MEMORANDUM 


REGARDING PROPOSALS TO THE CONGRESS ON COMPARATIVE LAW, SUB- 
MITTED FOR APPROVAL BY THE STATE DEPARTMENT. 


There are numerous associations now engaged in the study of com- 
parative law; some of them are composed of practicing lawyers, as in 
the ‘* Societe de Legislation Comparee ”’ of the City of Paris; some 
form part of a university, as in the Columbian University at Washing- 
ton. All bodies now engaged in the study of comparative law are 
confronted by two difficulties: — 

1°. As to the collection of their material. . 

2°. As to the application of the material when collected. 

I. As Recarps CoLLection or MareriAt. — It is practically impos- 
sible for the professor of an American university to make an intelligent 
abstract of the legislation of a foreign country, owing to the ignorance 
under which he must labor regarding the conditions which made this 
legislation necessary. I myself experienced this difficulty when 
engaged as a member of the ‘‘ Societe de Legislation Comparee’’ in 
making an abstract of the legislation of my own State of New York, in 
spite of the fact that I was not unfamiliar with the decisions of the 
courts and the political situation there; and I observed the difficulty 
under which my French colleagues in the society suffered when they 
endeavored to make abstracts of the laws of other States. It may be 
stated, I think, without fear of contradiction, that no body of men con- 
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sisting entirely of one nation is capable of making a useful abstract of the 
laws of other nations. Probably the best collection of this kind is that 
of the ‘‘Societe de Legislation Comparee’’ of Paris; and yet it is im- 
possible for any New York lawyer to read over the abstract made of 
the laws of the State of New York for any one year without being 
struck by the fact that much of the most important legislation of the 
year is not referred to, whereas importance is often given to laws of 
comparatively little significance. 

II. As Recarps Utitization oF Materiar. — It cannot be said that 
the labor of any such society as that of the ‘‘ Societe de Legislation 
Comparee’’ has as yet been very fruitful in its results. Notwithstand- 
ing the carefulness with which every change made in the law and pro- 
cedure in England is noted in the annual collection of this society, the 
points in which French procedure is most defective, as, for example, 
in its failure to provide for injunction, contempt of court and habeas 
corpus, have received no attention at the hands of the legislature; 
and, on the other hand, the points in which English procedure might 
learn much from the simplicity of that prevailing in France have received 
similar inattention at the hands of the British Parliament. Again, the 
cumbrous procedure which prevails in the State of New York and in 
many of our other States, the uselessness of which cannot be appre- 
ciated by an American lawyer by anything less than actual practice in 
such a tribunal as that of the French tribunal of commerce where there 
is practically no procedure at all, has remained unsimplified by any 
lesson to be drawn from French procedure. Indeed, it may be said 
that unless there is some important interest engaged in pushing legisla- 
tion, as in the case of the enactment of the Employers’ Liability Actin 
France, which undoubtedly borrowed some provisions from the English 
act, the legislature of no one nation seems to learn much from the expe- 
rience of its neighbors. A question arises whether any plan can be 
proposed which will diminish the two difficulties above mentioned, and 
whether the present Congress is a fitting opportunity for the submission 
of such a plan. 

Proposition as ReGcarps CoLLection or MateriaL. — There is in 
almost every civilized country in the world and in almost every State of 
the Union, either a law university, a bar assoeiation, or an organiza- 
tion of some character which would willingly engage to draw up an 
annual abstract of the most important legislation of tle year, with a 
brief explanation of the conditions which made such legislation neces- 
sary. It is suggested that in lieu of the annual publications made now 
by numerous associations similar to that of the ‘‘ Societe de Legisla- 
tion Comparee’’ which, for the reason above stated, must be deficient 
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in matter and in form, a single publication be substituted to which al] 
the bodies above mentioned should contribute; the ‘‘ Societe de Legis. 
lation Comparee’’ in France contributing the legislation of France; the 
Society of Comparative Legislation in England contributing an abstract 
of the legislation of Parliament, and possibly that of its important 
colonies; the Columbian University contributing that of the United 
States Congress; the various universities and bar associations of the 
various States contributing that of their respective States. The result 
of such a plan would be that the number of such publications would be 
reduced to one; and instead of having many publications containing 
defective material, we should have one publication containing material 
of value and accuracy. 

Proposition AS REGARDS UTILIZATION OF WHEN Cot- 
LecTED. — The collection of material as aforesaid would be of un- 
doubted value to students. It is questionable however whether it 
would have much bearing upon legislation unless there was an organ- 
ized bureau for utilizing the material so collected, with a view to legis- 
iation; in other words, the work of utilizing material must be central- 
ized, as well as that of collecting it. 

Moreover, such a central bureau must be more than a purely vol- 
untary organization; it ought to have sanction from the countries 
whose legislatures are desirous of improving, and, to the utmost ex- 
tent possible, unifying the law. The organization of such a central 
bureau is by no means a difficult task ; indeed, such a bureau is already 
in existence at Berne for the purpose of generally carrying into effect 
the international convention of the 20th of March, 1883, for the pro- 
tection of industrial property. It is submitted, that the organization 
of such a bureau for the collection of annual legislation all over the 
world, for the codification of such parts of the law as lend themselves 
to such codification, and the recommendations of such codes to the 
legislatures of the various countries of the world, might lead to useful 
results. In support of this suggestion, the following considerations are 
submitted :— 

1°. Such an annual publication as is proposed would be of value, 
not only to all our universities, but also to all our legislatures; and it 
seems only fair that the legislatures which are to profit by such a col- 
lection ought to contribute to the expense of editing it. 

2°. Differences exist between the laws of all nations on such subjects 
as that of negotiable paper; these differences, though trivial in them- 
selves, lead to conflict.of law and useless and expensive litigation. 
There is nevertheless no reason why the law on this subject of all the 
civilized countries in the world should not be identically the same, and 
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thus eliminate one cause at least of commercial irritation. Doubtless 
there are many subjects, such as marriage, which are too intimately 
associated with social conditions to permit of unification; but there are 
many other subjects besides negotiable paper to the unification of 
legislation concerning which no reasonable objection can be urged. The 
unification of the law of bills of exchange is first proposed because it is 
the one which could most easily be accomplished. Once a law was 
adopted by the principal nations of the world upon any one subject, it 
is likely that the convenience attending such unification of a law would 
inspire other efforts in the same direction. 

3°. Ooviously, such a bureau could not come into existence without 
an international congress, attended by delegates especially instructed 
by their respective governments. 

4°. A Central Bureau organized by the principal nations of the world 
would readily command the services of the experts best fitted to under- 
take so important a work. 

5°. A Central Bureau so organized, with the assistance of such experts, 
would exercise an authority with the respective legislatures that no mere 
voluntary organization could attain. 

ConcLusion. — It is proposed, therefore, to submit to the present 
Congress a proposition that an invitation be extended to all the nations 
of the world to hold a congress in Paris during the year 1901, with a 
view to creating a Bureau upon the lines hereinbefore set forth; and it 
is respectfully submitted that such a proposition would come with all the 
more weight if the State Department were to express some approval of 
the plan. Obviously, such approval could only be given with the 
greatest reserve; however great the reserve made, some expression of 
approval is earaestly solic’ ted. Epwonp KELLy. 
Paris, June 28, 1900. 


To the letter from the Honorable, the Secretary of State, 
your president made the following reply : — 


OF PresipENT MANDERSON TO Secretary Hay.— 


Omana, Nes., July 23d, 1900. 
Hon. John Hay, Secretary of State, Washington, D. C. 

Sir: I am in receipt of your favor of the 21st inst., transmitting a 
dispatch from the Honorable Horace Porter, United States Ambassador 
at Paris, submitting a memorandum prepared by Mr. Edmond Kelly, 
a delegate from the United States to the International Congress of Law, 
how sitting at Paris, in which he sets forth considerations regarding 
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the creation of an International Bureau for the collection and utiliza- 
tion of the world’s legislation, looking ultimately to the unification of 
certain commercial laws. 

The American Bar Association has for its object the advancement of 
the science of jurisprudence and the promotion of the administration 
of justice and uniformity of legislation throughout the United States. 
As an aid to such uniformity of legislation it is made the duty of the 
president of the association to open each annual meeting with an ad- 
dress in which he shall communicate the most noteworthy changes in 
statute law, on points of general interest, made in the several States 
and by Congress during the preceding year. To give yousome general 
idea of the method usually pursued, I send you herewith the address 
of the acting president of the association delivered at Buffalo, New 
York, in August, 1899. Commencing on page 20 of the pamphlet will 
be found reference to the legislation of the Congress of the United 
States and of the States and Territories; and commencing on page 38 
and running to page 107 will be found a brief synopsis of such legis- 
lation. This is necessarily incomplete because time and opportunity 
will not permit more extended review of the legislation in the annual 
address. 

Since the year 1890, the University of the State of New York has 
published annually a digest of the enormous annual output of legisla- 
tion of the various States comprising the United States of America. 
The work is one of great msgnitude and of paramount importance. It 
is well said by the director who prepares these compilations that ‘* in 
this highly competitive ege improved methods must be quckly adopted 
in government as well as in industries to keep in the lead,’’ and that 
‘* States which do not study their neighbors’ methods of government 
are as sure to lag behind as is the manufacturer who does not study his 
competitor’s methods of production.”’ 

The American Bar Association during the twenty-two years of its 
existence has done much to bring about uniformity in legislation among 
the several States. There is, however, much yet to be accomplished 
and its committees are arduously at work in their endeavor to bring 
about uniformity, especially in the lines of mercantile and commercial 
law. : 

You are correct, therefore, in your statement that the conception of 
the creation and object of the projected International Bureau is a de- 
velopment of the American idea. Undoubtedly the creation of an In- 
ternational Bureau, the duty of which would be to take the collection of 
the principal legislative acts of the world, study them comparetively and 
suggest to the nations a general improvement, leading to practical 
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unification, wculd be desirable. The practical difficulties in the way 
are numerous and almost forbidding in their character. Mr. Kelly, in 
his memorandum, sets forth some of them, but there are no diflicult‘es 
that can be suggested that cannot be overcome by correct methods. 
The method for the collection of the material and its after utilization 
by a central international bureau might well be considered by a Con- 
gress of the nations to be held at some convenient place in Europe. 
Certainly such action could not possibly result in harm and from it 
much good might result. 

I heartily approve the suggestion of Mr. Edmond Kelly and hope the 
department of State will lend its countenance to the project that the 
Congress of International Law shall extend to the nations of the world 
an invitation for a Congress to create the proposed bureau. 

At the meeting of the American Bar Association in August, 1900, 
to be held at Saratoga, I will bring this matter to the attention of the 
American bar and it may be that the association may have suggestions 
to make concerning it. If so, it will be my pleasure as well as my duty 
to communicate further with you. 

Very truly yours, 
Cuares F. MANDERSON, 
President of the American Bar Association.’’ 


I submit this correspondence to you, suggesting the reference 
of this important subject to the Committee on Jurisprudence and 
Law Reform that it may after due deliberation report with 
recommendations to the association. 


The constitution of the association makes it my duty to 
‘*communicate the most noteworthy changes in statute law on 
points of general interest made in the several States and in Con- 
gress during the preceding year.’’ I proceed to the performance 
of this arduous task, craving your patient attention. 

THe Coneress OF THE Unitep States. —It is doubtful if 
any Congress has had to deal with problems more difficult and 
legislation more important in its results than the first session of 
the 56th, which began on December 4th, 1899, and adjourned 
on June 7th, 1900. The law-making mania is in evidence 
from the fact that in the Senate there were introduced 
4,961 bills, and in the House 12,220. Of these there were 
enacted 197 public and 729 private laws. Many of the 
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bills bearing upon subjects of grave import are in the hands 
of the committees, or upon the overburdened calendars of 
the two Houses, and will receive consideration at the next 
session. ‘The legislation accomplished has reached into the 
very heart of the difficult questions presented, and many of 
the unusual responsibilities that devolved upon the Federal leg- 
islature have been met with fearlessness and with a wisdom 
that time will prove. Hawaii had come to us by voluntary 
action and the laws essential for her annexation and govern- 
ment were pressing. Alaska, with a greatly increased pop- 
ulation, excited and feverish in their pursuit of the precious 
metals on the coast line and on the Yukon, was, as she has 
been for many years, practically without law. The transition 
from disorder under Spain to order under the United States had 
to be accomplished in Porto Rico, and her relative status 
determined. The condition of affairs in the distant Philippines 
was disturbing and the army and navy needed the legislation 
that would permit efficiency. Our guardianship over Cuba 
brought up much to disturb. A fixed standard of value was 
needed to bring about stability in business. Active industry in 
all the trades was demanding a larger volume of the circulating 
medium. Valuable treaties with other powers were pending for 
the consideration of the Senate. 1 refer to the laws that seem 
to be of general interest, congratulating myself and you that 
the number is not greater, for as has been well stated by 
the accomplished president pro tempore of the Senate, the 
Honorable Senator from Maine, ‘* It is no small part of the duty 
of congressional leaders to contrive how not to legislate; to 
prevent great numbers of ill-considered, selfishly promoted and 


vicious measures from becoming laws.’’! 
* * * * * * * * * * * * 


LeGisLaTION OF States. — The evil of over-legislation, of 
the passion for law-making, continues with unabated force, 
bringing in its train the ills of paternalism, dead-letter statutes, 
with disregard and even contempt for law. Last year your 
speaker called attention to some of the absurd enactments, many 


1 Here followed many pages de- Congress. This is omitted for want 
scribing the legislation of the last of space. — Eps. AM. Law REv. 
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of which ‘‘ are more honored in the breach than in the observ- 
ance,’’ that fill space in session laws. Luckily there are some 
constitutional limitations upon legislative power, and those who 
have framed organic acts have sought in some degree to check 
the avaricious appetites of the annual and biennial legislators. 

That in the minds of the people there is a growing distrust of 
legislative bodies, and fear of the course of their leaders, is 
shown by the action of the later constitutional conventions in 
curtailing the length of sessions, the substitution of biennial for 
annual meetings, the prohibition of special laws, the forbidding 
of the grant of exclusive privileges to any corporation or asso- 
ciation, the requirement that the subject of every act shall be 
clearly expressed in its title, that there shall be a separate 
act for each subject and that the several readings of bills shall 
be upon different days. In the forty-five States and the three 
Territories of Arizona, New Mexico, and Oklahoma, only eleven 
permit their legislative assemblies to sit without limit as to 
time. The remaining thirty-seven fix forty days as the short- 
est and ninety days as the longest period that the infliction 
may exist. The following six States hold annual sessions, and 
four of these without time limit: Georgia, Massachusetts, New 
Jersey, New York, Rhode Island, and South Carolina. There 
is effort under way in several of these States to bring 
about biennial sessions. Of the remaining forty-two States 
and Territories seven hold biennial sessions in even num- 
bered and thirty-five in odd numbered years. Unhappy he, who 
inthe preparation of the annual address finds the burden upon 
him to communicate to the association ‘* the most noteworthy 
changes in statute law on points of general interest ’’ in the odd 
numbered years. On the last occasion it required the examina- 
tion of forty-two volumes of session laws many of them cover- 
ing from 500 to 1,000 pages. The most voluminous sinner this 
year is the State of Maryland that issues, it is hoped, to an 
admiring and grateful people, a book of 1372 pages, at the 
modest ‘* price of $5.40 express prepaid.”’ 

I comment to-day on the laws passed, within the year, by 
thirteen States that have held regular sessions, and the States of 
California, Michigan, and Texas, whose legislatures have been in 
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extra session under the call of their governors. I will not weary 
you by reading all the report on the State enactments of 1900 
and will simply call attention to some of the most notable. I 
hope, however, that when published they will command your 
attention and that some method may be devised to correct the 
evil of over-legislation and guard the body politic from the mis- 
chiefs to be apprehended from indiscriminate, reckless, experi- 
mental and sometimes corrupt legislation. 

Tue Evit or Over Leeisiation. — The evil is a growing 
one and repeated warnings seem to have had but little effect. 
Nearly twenty years ago our honored President Phelps spoke, in 
emphatic tones, words that I must quote. He said, speaking of 
the material of which legislatures are composed and their capac- 
ity to regulate the delicate machinery by which the details of 
local government are carried on: ‘* We know that such bodies 
do not command public confidence; that their sessions are 
viewed with apprehension and their adjournments with a feeling 
of relief. Even in those legislatures whose integrity is unques- 
tioned, the perusal of their labors is rarely calculated to inspire 
confidence in their wisdom. In the majority of them — happily 
not in all—the session laws exhibit hasty, inconsiderate, ill- 
advised legislation, framed to meet the real or supposed hard- 
ship of some particular case, to further some private end or to 
reflect some temporary gust of popular feeling; they are char- 
acterized by a tendency to extend legislation to all manner of 
subjects, as well without as within the domain of municipal law, 
making a new statute the remedy for all ills and all inconveni- 
ences ; by a looseness and ambiguity of expression that leads to 
endless uncertainty and litigation and last and worst, by a 
fluctuation of purpose that deprives statute law of all stability 
and alters, amends, reconstructs and repeals its enactments 
from year to year more rapidly than the courts can grope their 
way to a construction of the language in which they are 
couched.’”’ A terrific charge, truly, but the grand jury of 
public opinion would declare it a true bill. I commend to your 
careful thought the forcible address upon ‘* The American 
Legislature ’’ delivered by Honorable Moorfield Storey before 
our association in 1894. It deserves a place in every legislative 
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manual, and if its suggestions were adopted there would be a 
new reign of law and increased respect for its rules. 

‘*We are TOO Mucn Governeb.’’—A very able article 
appeared within the year in the North American Review 
from the pointed pen of Honorable David B. Hill, entitled 
‘«©We are too much governed.’’ It deserves your studious 
attention as a calm, dispassionate presentation of a great evil 
and affording wise suggestions of fair remedies, such as the 
creation of an intelligent public sentiment which shall insist that 
the volume of legislation shall be reduced within reasonable 
limits; that lobbyists, promoters, strikers and corruptionists 
- shall be kept away from legislative halls; that general rather 
than special laws shall pass; that biennial sessions shall be 
substituted for annual ones; that constitutional amendments 
should be secured further restricting the power of legislation; 
to which might be added a fuller realization of the duties devolv- 
ing upon the intelligent citizenship of the country, by which 
the best material in legislative districts shall be willing to make 
the personal sacrifice incident to the filling of minor positions in 
the public service. Few realize that there were enacted in 1899, 
4,834 general and 9,325 local, special, or private laws, making a 
total (hardly entitled to be called a grand total) of 14,159 laws 
in the States alone. The proportion is as large in 1900 the only 
relief being that fewer States held legislative sessions. Gover- 
nor Hill well says: ‘* It is a serious mistake to teach the doctrine 
that the State must support its citizens, must provide them with 
work, must regulate what they shall eat, drink and wear, and 
otherwise control their customs, recreations and _ privileges 
through and by means of the authority of legislative enact- 
ments.”’ 

Tue Evin an Otp One. — The evil is no new one. In days 
of old Tacitus declared: ** When the State is most corrupt, then 
the laws are most multiplied.’’ ‘* The tendency to deal with 
every evil that appears in society, by coercive legislation,’’ says 
Lecky, that thoughtful philosopher, ‘* weakens the robust, self- 
reliant, resourceful habits on which the happiness of society so 
largely depends and at the same time, by multiplying the func- 
tions and therefore increasing the expenses of government throws 
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new and crushing burdens on struggling industry.’’ Showing, 
in his excellent and late work ‘* The Map of Life ’’ how injudi- 
cious and improvident laws defeat the very purpose for which 
they are framed. He says: ‘* Measures guaranteeing men, and 
still more, women, from excessive labor, and surrounding them 
with costly sanitary precautions, may easily, if they are injudi- 
ciously framed, so handicap a sex or people in the competition 
of industry as to drive them out of great fields of industry, 
restrict their means of livelihood, lower their standard of wages 


and comfort, and thus seriously diminish the happiness of their 
lives.’’ 


Gentlemen of the American Bar Association, you can do much 
to bring about a better condition by vigorous effort, inculcating 
in the public mind the well recognized doctrine that ‘* that gov- 
ernment is best, which governs the least.’’ ! 


* * * * * * * * * * * * 


THe ‘*GorBeL Law’’ or Kentucky. —The last General 
Assembly of the Commonwealth of Kentucky was more prolific 
in that which was sensational than in that which was legislative, 
and for a time the reign of the rifle was more in evidence than 
the reign of law. The legislative and executive branches of 
the State government were in a condition of demoralization 
difficult to depict, and it became the province of the highest 
Federal tribunal to bring some degree of order out of the 
chaotic state that bid fair to wreck the local government. The 
prime cause of the difficulty is not far to seek. Two years ago 
an act known as the Goebel law was passed, which was evidently 
intended to serve personal and party ends, without reference to 
the wish of voters as expressed at the polls, and was certainly 
a most pernicious and evil measure. It seemed to be framed 
on the idea, ‘* let who will cast the votes so that I may do the 
counting.’” The law put the entire machinery of elections in 
the hands of three commissioners, chosen by the legislature. 
Naturally they would be of the same political faith as the major- 
ity of the General Assembly. These commissioners were to 
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appoint all county election boards, who in turn appoint all local 
and precinct officers. Thus the party, or man, who could 
manipulate the choice of the commissioners, could largely con- 
trol the result, unless there came a revolt in the ranks of the 
dominant party. 

Tue Kentucky Law ReEvatine To CONTESTED ELECTIONS FOR 
Governor. — Another law, of most objectionable character, 
when partisan influence controls its enforcement, led to the con- 
flict that culminated in the tragedy, that the General Assembly 
of the State truthfully declared, brought the ‘‘ fair name of 
the Commonwealth of Kentucky into disrepute throughout the 
nation.’’ It provided that in contested elections of a governor 
and lieutenant-governor, a board of eleven should be selected, 
by lot, from among the members of the legislature. This 
board was to take evidence, hear the contest and render judg- 
ment. The decision of the board was not final nor conclusive, 
but was reported to the General Assembly, which then deter- 
mined the contest. Thus it will be seen that a major part of 
the same power that took upon itself the management of all the 
election machinery, became, without limit upon its discretion or 
final judgment, the tribunal that decided who should hold the 
chief executive offices of the State. 

THE ELecTion anp INAUGURATION OF TaYLor. — In 1899 the 
candidates of the Republican and Democratic parties for 

-Governor were W. S. Taylor and William E. Goebel. A split 
in the Democratic ranks, attributable largely to the opposition 
to the so-called Goebel law, led to Republican success at the 
polls, and Taylor was declared elected by the State Board of 
Commissioners finding he had a plurality of several thousand 
votes, and thereupon he took his seat. 

THe ConTEST MADE BY GOEBEL — COMMITTEE SELECTED BY 
Lor. — The legislature met; Mr. Goebel occupying a seat as 
a Senator, and claiming to have been elected Governor. His 
contest was entertained and the board selected to take the ‘evi- 
dence. The manner of their selection, which was to have been 
by lot, is matter for discussion. Mr. Justice Brewer in his dis- 
senting opinion in the case in the Supreme Court, which finally 
decided in favor of the Democratic contention, says of it: ‘I 


q 
q 
a 
‘ 


666 34 AMERICAN LAW REVIEW. 


do not ignore the many allegations of wrong, such as that the 
selection of the committee was not by lot, as prescribed by the 
laws, but was a trick on the part of the clerks of the Assembly, 
and it must be conceded that the outcome of that drawing lends 
support to this allegation. Curious results sometimes happen 
by chance; but when these results happen so largely along the 
lines of the purpose of those who have control of the supposed 
chance, it is not strange that outsiders are apt to feel that pur- 
pose and not chance determined the result.’’ 

Decision witHoutT aNy Evipence.— The Board 
selected by the legislature decided in favor of Goebel, and the 
General Assembly, as Mr. Justice Harlan says, ‘‘ without a line 
or word of the evidence transmitted to it,’’ and upon a * report 
not accompanied by any abstract of the evidence, or any recital 
of the grounds upon which it based its conclusion and upon a 
report giving no basis, not the slightest, upon which the legis- 
lature could determine the correctness of its statement,” 
approved the report and declared Mr. Goebel to have been 
legally elected. 

Suppress THE LEwISLATURE. — I need not take your 
time to narrate at length the events that occurred pending this 
contest. The capital of the State became an armed camp. 
Taylor declared the legislature adjourned and called upon it to 
meet again in the remote mountain town of London. The 
militia broke up all attempted meetings, but finally a majority 
met and signed an indorsement in favor of Goebel, who mean- 
time had been cruelly, and in a most dastardly fashion, shot by 
an assassin. Of this wound he died, but not until he had taken 
the oath of Governor. : 

GoEBEL ASSASSINATED — BeckHAM BeEcoMES GOVERNOR 
UNDER Decision oF Unitep Srates Supreme Court. — Mr. 
J.C. W. Beckham, who had been the Demoeratic candidate for 
Lieutenant-Governor, assumed to be Governor and the conflict 
came between him and Taylor. The warfare of armed retain- 
ers, so disgraceful to all concerned, gave way to methods more 
sane and the final decision of the Supreme Court of the United 
States settled the controversy in favor of Beckham, who is now 
the Governor of Kentucky de jure and de facto; and it is hoped 
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that the Commonwealth is through with what has well been 
called ‘* its paroxysmal politics and homicidal proclivities.’’ 

Tue Decision: A PusiicOrrice not Property WITHIN THE 
FourTEENTH AMENDMENT — DIssENTING OPINIONS OF BREWER, 
Brown, AND Haran, JJ. — The decision of the Supreme Court 
and the dissenting opinions filed by Justices Harlan and Brewer 
are most interesting. The majority of the court hold that an 
office is not property within the meaning of the Fourteenth 
Amendment and that seems now to be the settled rule of 
our highest tribunal. Mr. Justice Brewer dissents on this 
point, saying, ‘‘I am clear, as a matter of principle, that. 
an office to which a salary is attached is as between two 
contestants for such office, to be considered as property.’’ 
Mr. Justice Brown concurs in this view. Mr. Justice Harlan 
holds the same dissenting view and says, commenting upon 
the conclusion reached by the court, ‘*So that, while we 
may inquire whether a citizen’s land, worth one hundred dol- 
lars, or his mules, have been taken from him by the legisla- 
lative or judicial authorities of his State, without due process of 
law, we may not inquire whether the legislative or judicial 
authorities of a State have, without due process of law, ousted 
one lawfully elected and holding the office of Governor for a 
fixed term, with a salary payable at stated times, and put in his 
place one whom the people had said should not exercise the 
authority appertaining to that high position.”’ 

Strong Dissent oF Haran, J.—The court declines to 
take jurisdiction on the ground of no deprivation of rights 
embraced by the Fourteenth Amendment, without due pro- 
cess of law; and also on the further ground that there 
was no violation of the guarantee of a republican form of 
government and held that the action of the legislature was final 
and conclusive and could not be overturned by the courts. Mr. 
Justice Harlan dissents from this view also, using the following 
forcible language: ‘‘ Looking into the record before us, I find 
such action taken by the body, claiming to be organized as the 
lawful legislature of Keutucky, as was discreditable in the last 
degree and unworthy of the free people whom it professed to 
represent.’’ ‘* No such farce under the guise of formal pro- 
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ceedings was ever enacted in the presence of a free people, who 
take pride in the fact that our American governments are goy- 
ernments of laws and not of men.’’ ‘* Those who composed 
that body seemed to have shut their eyes against the proof taken 
in the case, and were willing to act without proof, for fear that 
it would compel them to respect the popular will as expressed at 
the polls. Indignant, as they naturally were and should have 
been, at the assassination of their leader, they proceeded, in 
defiance of all the forms of law, and in contempt of the principles 
upon which free governments rest, to avenge that terrible crime 
by committing another crime, namely, the destruction by arbi- 
trary methods, of the right of the people to choose their chief 
magistrate.’’ ‘* I cannot believe that the judiciary is helpless in 
the presence of such a crime.”’ 

*¢Quret 1n Warsaw.’’ —The majority of the court, how- 
ever, hold to the views expressed by the Chief Justice that * in 
the eye of the Constitution the legislative, executive, and judicial 
departments of the State are peacefully operating by the orderly 
and settled methods prescribed by its fundamental law.” 
Further he says that ‘‘ any complaint that may have been well 
founded was the result of the constitution and law’’ of the 
State and the ‘* remedy is to be found in the august tribunal of 
the people, which is continually sitting and over whose judg- 
ments on the conduct of public functionaries the courts exercise 
no control.’ ‘* Quiet reigns in Warsaw ’’ Kentucky appar- 
ently is quiescent, but the seeds of trouble remain in her legisla- 
tion, ready to sprout and bring as the harvest more trouble and 
greater tragedies, unless the corrective is applied. 


My brethren of the bar, | have discharged to the best of my 
ability, and as I could take the time from onerous duties, the 
task in hand. I would be lacking in appreciation of kindness 
bestowed and in common gratitude did I not recognize the dis- 
tinction that came to me last year, when the executive committee 
called upon me to preside over your deliberations in the place 
of our much esteemed associate, the honorable Joseph H. 
Choate, detained from us by the important functions devolving 
upon him as our accredited representative to the country so 
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near of kin to our own. My thanks are due for the kind con- 
sideration extended during our deliberations at the important 
meeting at Buffalo, made doubly interesting and more valuable 
by the presence of the organization closely allied to and held in 
closeconjunction with ourown, the International Law Association. 
When you supplemented your gentle courtesy by the presenta- 
tion of my name for and election to the proud distinction of 
the presidency of the American Bar Association you over- 
whelmed me and I was at loss then and am hard put to it now 
to express, even in fair degree, my appreciation of your favor. 
Again ] thank you, and shall cherish your act ‘* within the book 
and volume of my brain, unmixed with baser matter.’’ 
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THE CONSTITUTION AND THE NEW TERRITORIES.! 


On April 11, 1899, an unanticipated war, waged in the 
interest of humanity, distinguished by an unbroken succession 
of glorious victories on land and sea, and memorable always as 
marking an epoch in the history of the republic, was formally 
ended by the exchange of ratifications of the treaty of Paris, 
whereby Spain ceded to the United States Porto Rico, Guam, 
and the Philippine Islands. 

The acquisition of these territories, situated in distant tropical 
seas, and inhabited by alien races, savage or semi-civilized, 
strangers to our system of law and mode of government, with 
the accompanying obligation of so governing them as to secure 
and preserve peace and order and protect life and property, has 
brought us face to face with problems, more or less serious. 
The serious problem is how to govern them; underlying it is the 
question whether the Constitution forbids us to give them the 
government they need. The former is a question of policy, the 
latter a question of law. To the discussion of the latter, as the 
more appropriate for the occasion and the audience, I shall 
address myself. 

The question of the power of Congress over the Territories is 
an important but not a new one. It seems new, but it is as old 
as the Constitution itself. We had a vast territory when the 
Constitution was adopted and expected to acquire more, so 
express provision for its government was made. The purchase 
of Louisiana, and the government of that enormous region, 
scantily populated by people of many races and of every degree 
of civilization, forced Jefferson’s administration to find at once 
a practical solution of this question. They were the strict 
constructionists of that early day, but they promptly took the 


1 Being the annual address de- Penna., Tuesday, June 26, 1900, by 
livered before the Pennsylvania Bar Hon. John K. Richards, Solicitor-Gen- 
Association, at Cambridge Springs, eral of the United States. 
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view that the limitations of the Constitution applied only 
within the States united under the Constitution, and that 
Congress was entirely free to govern Louisiana as the existing 
conditions required. And this view was carried into legislation. 
The same thing was done in the case of Florida, and the 
Supreme Court upheld it. Indeed, the ery, ‘*‘ The Constitution 
follows the Flag,’’ was not heard until after the Mexican War, 
when the grapple between freedom and slavery in the Territories 
forced Calhoun to bring forward the doctrine that the Consti- 
tution ex proprio vigore extended to the Territories, carrying with 
it, not the guarantees of liberty, but the safeguards of slavery. 
As Thomas Benton says in his Thirty Years View: ! — 

‘*A new dogma was invented to fit the case — that of the 
transmigration of the Constitution — (the slavery part of it) — 
into the Territories, overriding and overruling all the antislavery 
laws which it found there, and planting the institution there 
under its own wing, and maintaining it beyond the power of 
eradication either by Congress or the people of the Territory.’’ 

The great expounder and defender of the Constitution, Daniel 
Webster, fought this dogma in the Senate, but the Supreme 
Court, in 1856, in the noted Dred Scott case, approved and 
applied it, holding the Missouri Compromise of 1820 unconsti- 
tutional, and declaring that Congress had no power to prohibit 
slavery in the Territories. According to the construction thus 
sanctioned, wherever the flag flew the Constitution went, 
carrying with it human slavery. The Constitution so construed 
was naturally denounced by the Abolitionists as ‘* A covenant 
with death and a league with hell.’’ Acquiescence in the de- 
cision as arule of political action was impossible for those who 
believed slavery wrong, and so a new party was formed, pledged 
to the proposition that Congress could control as to slavery in 
the Territories, and Abraham Lincoln was elected President, and 
the Civil War came, and on a thousand battlefields the supremacy 
of the nation over national matters was vindicated and estab- 
lished then and for all time. 

It was supposed this doctrine of Calhoun’s, brought forward 
to extend and perpetuate slavery, was buried with slavery, but 


1 Vol. 2, page713. 
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here it is again, threatening mischief and potent for evil. And 
now let us examine it closely. 

Reduced to a legal proposition, the denial of the power which 
is being and must be exercised by the President and by Congress 
in our new Territories, amounts to this: Ceded territory be- 
comes by the act of cession an integral part of the United 
States, to which the Constitution ex proprio vigore at once ex- 
tends, placing its people, its products and its ports on an imme- 
diate equality with ours, and conferring upon them all the 
rights, privileges and immunities enjoyed under the Constitution 
by the people, the products and the ports of the several States. 
Moreover, the limitations of the Constitution apply there as 
here, requiring the same taxes, imposts, duties and excises to be 
collected, and the same Anglo-Saxon system of trial by jury to 
be used. Their people become at once our people, citizens of 
the United States, our ports become their ports, and our markets 
their markets; they are free to come here or to send their prod- 
ucts here, while our taxes and our laws, although wholly 
unsuitable, must go there. 

There is nothing obscure about this doctrine. It is plain and 
unmistakable. The act of cession is all powerful, its effect 
immutable. As soon as the title passes, the territory becomes 
apart of the United States, and the Constitution, ex proprio 
vigore, does the rest. This proposition is true as it is stated or 
not true at all. Either the mere act of cession makes territory 
a part of the United States, or it does not; either the Consti- 
tution extends as Constitution immediately and of its own 
force, or it does not extend as Constitution at all. Moreover, if 
the affirmative be true, the treaty-making power, in acquiring 
territory, is necessarily limited to providing for the mere act of 
cession. It can make no terms; it cannot take for this pur- 
pose or that; it can give no pledges; it can grant no privileges; 
it can reserve no questions for future disposition; in short, al- 
though called the treaty-making power, and granted without 
limitation, it is stripped of its proper functions, it cannot treat, 
it is lame, impotent, impossible, ridiculous. 

On the other hand, if the territory does not, by the act of 
cession, become immediately an integral part of the United 
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States, if the Constitution ex proprio vigore does not then ex- 
tend over it, of necessity the provisions of the treaty and the 
action of Congress must determine whether it shall or shall not 
become or be deemed a part of the United States in the con- 
stitutional sense, and if ever, when. In other words, the dis- 
position and government of the acquired territory rests with 
the treaty-making power and with Congress. The President 
cannot extend the boundaries of the United States. It takes 
the legislative power to do so, and it may do so upon what terms 
it deems best. 

If it takes action by Congress to send the Constitution into 
the territory, or, stated differently, to bring the territory within 
the scope of the Constitution, the disposition of the matter is 
left wholly to the discretion of Congress. Congress may send 
or withhold, or send in part and when it sees fit. Such, in fact, 
has been the practice. Thus, to take one instance, in the act of 
September 9, 1850, organizing the Territory of Utah, the follow- 
ing section was inserted :— 

‘The Constitution and laws of the United States are hereby 
extended over and declared to be in force in said Territory of 
Utah, so far as the same, or any provision thereof, may be ap- 
plicable.”’ 

If it takes action by Congress to ‘* extend ’’ the Constitution, 
in the sense of applying its limitations and restrictions, evidently 
the Constitution goes not as a Constitution but as an act of 
Congress. Its provisions are virtually incorporated into the 
act extending it and operate by adoption as a legislative enact- 
ment. In short, under this view, the territory becomes by the 
act of cession not a part buta possession of the United States, 
subject to complete control and disposition by Congress. Such 
territory may, if Congress deems proper, be treated for legisla- 
tive purposes as a part of the United States, but it does not 
become a part of the United States, in the constitutional sense, 
until organized as a State and admitted into the Union. 

In the noted case of Fleming v. Page,’ Chief Justice Taney 
says that the United States ‘* may demand the cession of terri- 
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tory as the condition of peace, in order to indemnify its citizens 
for the injuries they have suffered, or to reimburse the govern- 
ment for the expenses of the war.’’ If territory may be ac- 
quired for such purpose, it certainly may be held under such 
conditions as may be proper and necessary to carry the purpose 
into effect. Territory acquired to indemnify and reimburse may 
be held as a possession or as a pledge, with the reserved power 
of disposition and control suitable to accomplish the desired 
end. To incorporate such territory into the Union and make it 
a part of the United States might defeat the very object of the 
acquisition. Once there it would have to stay, for no power 
exists within the Union to dismember it. 

The Constitution, while vesting in the President and Senate 
the treaty-making power, provides that ‘* This Constitution, and 
the laws of the United States which shall be made in pursuance 
thereof; and all treaties made, or which shall be made, under 
the authority of the United States, shall be the supreme law of 
the land.”’! The Treaty of Paris was made ‘ under the author- 
ity of the United States,’ and contains the terms upon which 
we acquired these territories. It is unique in this, that while 
former treaties of the cession all provided that the civilized in- 
habitants of the ceded territories should ultimately become 
citizens of the United States, this treaty left the determination 
of their civil rights and political status to Congress. Let me 
refer to a few pertinent provisions. 

Spain ceded to the United States Porto Rico, Guam,’ and the 
Philippines.* Spanish subjects, natives of the Peninsula, resid- 
ing in such territorities, were given one year from the exchange 
of ratifications, that is, until April 11, 1900, to preserve their 
allegiance to Spain by making a declaration in a court of record. 
In default of this, they were to be held to have adopted, not the 
nationality of the acquiring power, but the ‘* nationality of the 
territory in which they may reside.’’‘ Then comes the striking 
provision: — 

‘¢ The civil rights and political status of the native inhabitants 
of the territories hereby ceded to the United States shall be 
determined by the Congress.”’ 


1 Article 6. ® Article 2. 5 Article 3. 4 Article 9. 
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The inhabitants of the territories were to be ‘* secured in the 
free exercise of their religion,’’ ! a wholly unnecessary provision 
if the Constitution of the United States extended its shield over 
them. Spaniards residing in the territories were to be ‘* subject 
to the jurisdiction of the courts of the country,’’ not the 
courts of the United States, ‘* pursuant to the ordinary 
laws governing the same’’ (presumably the Spanish or civil 
law), and were to have the right to appear and pursue the same 
course therein ‘* as citizens of the country to which the courts 
belong.”’ ? 

For ten years Spanish ships and merchandise were to be 
admitted to the ports of the Philippines on the same terms as 
ships and merchandise of the United States; * and for ten years 
Spanish scientific, literary and artistic works were to be admitted 
free of duty into all the ceded territories.‘ 

The purpose of these provisions is plain. Although under 
the power and protection of the United States, the territories 
are to have their own laws, their own courts, their own ports, 
their own commerce, their own citizenship, their own system of 
revenue. A separate and distinct existence under but without 
the United States is contemplated. The parties to the treaty 
both knew that the location and condition of these islands would 
not permit their incorporation into the United States, and the 
application to them of those laws of commerce, of revenue and 
of civil and criminal procedure, which the Constitution requires 
to be uniform throughout the United States. They provided, 
therefore, for a system of government which should be adapted 
to local conditions and needs. Are we free to disregard the 
plain provisions of the treaty, which the Constitution says shall 
be the supreme law of the land? If so, what becomes of the 
consent of the treaty-making power to the acquisition? Would 
the President and the Senate have consented to take the terri- 
tories upon any other terms? 

Certainly the treaty never intended to make these tropical 
islands a part of the United States in the constitutional sense, 
and just as certainly did make them a part of the United States 
in the international sense. The term ‘‘ the United States ”’ 


1 Article 10. 2 Article 11. 8 Article 4. 4 Article 13. 
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may mean the territory which governs or the territory over 
which the government extends. The former is the constitu- 
tional, the latter the international, or it may be the legislative 
sense. In the latter sense, States and Territories, all places sub- 
ject to the jurisdiction of the national power, combine to con- 
stitute what Chief Justice Marshall in Loughborough v. Blake! 
termed the ** American Empire,’’ ‘* Our Great Republic.’’ 

‘* Does this term,’’ said he, referring to the ‘* United States,” 
‘* designate the whole,’’ or any particular portion of the Amer- 
ican Empire? Certainly this question can admit of but one 
answer. It is the name given to our Great Republie, which is 
composed of States and Territories.”’ The expression was a 
dictum, unnecessary to the decision of the case, for the exclusive 
power of legislation within the District of Columbia vested in 
Congress authority to levy a direct tax there, which was the only 
question involved. But it is to be observed that the great Chief 
Justice was clearly correct in holding that the taxing power 
extends throughout the United States in the international sense, 
although the limitations of the Constitution apply only through- 
out the United States in the constitutional sense. What we are 
concerned with is the constitutional sense, for the vital question 
is whether the limitations and prohibitions which under the 
Constitution apply throughout the United States, operate in our 
new territories. 

As stated in its Preamble, the Constitution of the United 
States was ordained and established by ‘* the people of the United 
States’ ‘‘ for the United States of America.’’ There is no am- 
biguity about the meaning of the words ‘* United States of 
America’? as here used. They mean the States united under 
the Constitution and are named individually in the second section 
of the first article. They were the thirteen colonies which had 
first become United States in the Declaration and under the 
Confederation, and which, through their people, framed the 
present Constitution in order, among other things, to form a 
more perfect Union. This conclusively appears from the sixth 
article, which provides that all debts contracted before the 
adoption of the Constitution ‘shall be as valid against the 
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United States under the Constitution, as under the Confeder- 
ation.”’ 

The fact is not to be lost sight of that the primary source of 
sovereign power was the people of the thirteen original States. 
These men knew they were forming a government that would 
endure for ages and dominate a continent, but it does not appear 
they worried themselves about the ‘‘ consent of the governed ’”’ 
outside the States they inhabited which alone were to participate 
in political power. They formed a government in which the 
people of the States were alone represented and adopted a Con- 
stitution which, in its distribution and limitation of powers, 
applied only to the States, united or several. 

In the early case of Hepburn v. Ellzey,! the question came 
before the Supreme Court whether a citizen of the District of 
Columbia could maintain an action against a citizen of Virginia. 
In support of the jurisdiction Mr. Lee insisted that to give the 
term State a limited construction, would deprive the citizens of 
the District of the general rights of citizens of the United States 
and put them in a worse condition than aliens; and he put the 
pertinent question, whether, in the face of the provision that 
‘“No tax or duty shall be laid on articles exported from any 
State,’’ Congress could lay a tax or duty on articles exported 
from the District of Columbia. But the court properly held that 
a citizen of the District is nota citizen of a State and cannot use 
the United States courts as such, Chief Justice Marshall saying: — 

‘*The members of the American confederacy only are the 
States contemplated in the Constitution. The House of Repre- 
sentatives is to be composed of members chosen by the people 
of the several States ; and each State shall have at least one rep- 
resentative. The Senate of the United States shall be com- 
posed of two senators from each State. Each State shall 
appoint, for the election of the executive, a number of electors 
equal to its whole number of senators and representatives. 
These clauses show that the word State is used in the Constitu- 
tion as designating a member of the Union.”’ 

It is obvious that this ruling applies, and indeed it was sub - 
sequently held to apply, to the citizens of the Territories. 


1 2 Cranch, 445 (1805). 
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The States alone are the members of the American Confed- 
eracy ; they constitute the Union, and the Union and the United 
States are equivalent terms in the Constitution. Thus the Con- 
stitution and ‘the laws of the United States’’ are made the 
supreme law of the land,’ yet Congress is to provide for calling 
forth the militia to execute ‘‘ the laws of the Union.’’? All 
legislative powers granted are vested in the Congress ‘ of the 
United States,’’* but the President is required, from time to 
time, to give to the Congress information of the state ‘* of the 
Union.”’ 

In the first article, defining the legislative powers, it is 
provided that ‘‘ representatives and direct taxes shall be appor- 
tioned among the several States which may be included within 
this Union.’’ This does not include the Territories, but does 
operate throughout the United States. 

‘* Duties, imposts and excises shall be uniform throughout 
the United States.’ This, too, is a geographical limitation, 
requiring indirect taxes to operate generally throughout the 
United States, that is, among the several States composing the 
Union. The history of the adoption of this provision will be 
found, in interesting form, in the learned opinion of Mr. Jus- 
tice White in the recent case of Knowlton v. Moore,® sustaining 
the constitutionality of the Federal tax on legacies. In the 
original draft, the provision prohibiting any preference to the 
ports of one State over those of another and that conferring and 
limiting the taxing power, were placed together. They really 
mean the same thing, that the States of the Union shall be 
treated alike in the regulation of commerce and the imposition 
of taxes. The uniformity required in each case was a uniform- 
ity among the several States of the Union. And this is shown 
by the decision in the Cherokee Tobacco case,® affirming the 
constitutionality of the act of 1868, extending the excise tax 
on liquors and tobacco alone to the Indian Territory. A minor- 
ity of the court (Justices Bradley and Davis), held, in view of 
the treaty provisions, that it was not the intention of Congress 


1 Article 6, Clause 2. 4 Article 2, Section 3. 
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to extend even the tax on liquors and tobacco to the Indian 
Territory. Obviously, the court was unanimous in the opinion 
that, although the Indian Territory is within the exterior 
boundaries of the United States, the provision of the Constitu- 
tion requiring excises to be uniform throughout the United 
States does not apply within the Indian Territory, a conclusion 
which effectually disposes of the dictum in Loughborough v. 
Blake.! 

The Constitution gives Congress power to regulate commerce 
‘among the several States,’’ and ‘* to establish a uniform rule 
of naturalization and uniform laws on the subject of bank- 
ruptey throughout the United States.’’ The early laws of this 
character applied only within the States. The recent acts have 
properly been extended to the contiguous Territories which 
Congress, in its discretion, has seen fit to treat as a part of the 
United States. 

It is provided that ‘‘ no tax or duty shall be laid on articles 
exported from any State,’’ but nothing is said about any Terri- 
tory; and that ‘‘ no preference shall be given by any regulation 
of commerce or revenue to the ports of one State over those of 
another, nor shall vessels bound to or from one State be obliged 
to enter, clear or pay duties in another; ’’ but nothing is said 
about the ports of any Territory. 

The prohibitions of the tenth section of the first article apply 
only to the States. 

In the second article, relating to the executive power, it is 
provided that Congress may determine the date on which the 
electors shall give their votes, which day shall be the same 
‘* throughout the United States.’’? Necessarily the United States 
here means the States of the Union, which alone take part in 
electing a President. Later it is provided, that during his term 
of office, the President shall not receive in addition to his stated 
compensation, any other emolument ‘‘ from the United States, 
or any of them,’’ showing the States alone were in mind. 

The third article is devoted to the judicial power of the United 
States. It has been repeatedly held that the territorial courts 
are not organized under this article and are therefore not courts 
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of the United States, and I think when the question is properly 
presented, it will be held that the limitation in this article re- 
specting trial by jury applies only to the courts of the United 
States, and does not extend to the territorial courts unless Con- 
gress so provides. The cases which apparently hold it does can 
all be distinguished. This third article constantly keeps in 
mind the relation of the United States to the several States, and 
of those States and their citizens to one another. No mention 
is made of Territories or their citizens. : 

The fourth article guards the rights of each State and its citi- 
zens with respect to every other State. The public acts of each 
shall have full faith and credit in all others. The citizens of 
each shall be entitled to the privileges and immunities of citizens 
in the several States. Fugitives from justice shall be surren- 
dered; new States may be admitted into this Union; ’’ anda 
republican form of government to every State in the Union is 
guaranteed. But there is no safeguard or guarantee whatever 
in the case of a Territory and its citizens. No republican form 
of government for the Territories is guaranteed. On the con- 
trary, just preceding the guarantee to the States and following 
the provision for the admission of new States, the following 
grant of plenary power is made : — 

‘* Congress shall have power to dispose of and make all need- 
ful rules and regulations respecting the territory or other prop- 
erty belonging to the United States.’’ 

Notice the phraseology. Territory is treated as property, as 
something distinct from the United States, something owned 
by the United States, a subject to be ruled and disposed of by 
Congress in its discretion as conditions may require, without being 
hampered by the restrictions which were framed for the States. 

The Thirteenth Amendment contains an explicit recognition of 
the fact that a place subject to the jurisdiction of the United 
States, is not necessarily a part of the United States, for it 
provides : — 

‘* Neither slavery nor involuntary servitude, except as a pun- 
ishment for crime whereof the party shall have been duly con- 
victed, shall exist within the United States, or any place subject 
to their jurisdiction.” 
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There are other provisions to which I might refer if time per- 
mitted. I believe a careful examination of the Constitution 
leads to but one conclusion, that the power of Congress over 
the Territories is plenary and absolute. Whether it follows 
from the power to acquire and hold territory, or is conferred by 
the clause of the Constitution which declares that ‘« Congress 
shall have power to dispose of and make all needful rules and 
regulations respecting the territory or other property belonging 
to the United States,’’ it is full and complete and is unhampered 
by those limitations and restrictions which were intended to 
apply only within the States of the Union. There is a line of 
decisions of the Supreme Court going back to the early days 
which sustains this view. 

Some years after the dictum in Loughborough v. Blake,’ 
the case of Insurance Company v. Canter,’ came before the 
Supreme Court over which Chief Justice Marshall still presided. 
A court of the Territory of Florida, composed of a notary and 
five jurors, had sold a wrecked cargo of cotton, on a salvage 
claim, and transferred the title to Canter, the purchaser. It 
was insisted that upon the acquisition of Florida it became a part 
of the United States, over which the Constitution extended, and 
that under the Constitution admiralty jurisdiction could be 
exercised only by the courts of the United States. It had to be 
conceded that the Territorial court had not been organized in 
accordance with the Constitution, which requires judges to be 
appointed for service during good behavior. Mr. Webster 
argued the case for Canter, and in behalf of the jurisdiction 
said :* — 

‘* What is Florida? It is no part of the United States. How 
can it be? How is it represented? Do the laws of the United 
States reach Florida? Not unless by particular provisions. 
The Territory and all within it, are to be governed by the acquir- 
ing power, except where there are reservations by treaty. 

‘* By the law of England, when possession is taken of terri- 
tories, the king Jure Corone, has the power of legislation until 
Parliament shall interfere. Congress have the Jus Corone in 
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this case, and Florida was to be governed by Congress as she 
thought proper. 

‘* What has Congress done? She might have done any- 
thing — she might have refused a trial by jury and refused a 
legislature. She has given a legislature, to be exercised at her 
will; and a government of a mixed nature, in which she has 
endeavored to distinguish between State and United States juris- 
diction, anticipating the future erection of the Territory into a 
State.”’ , 

Mr. Webster won his case. The opinion of Chief Justice 
Marshall is worthy of careful study. Its logic is unanswerable. 
While the power of Congress to govern ceded Territory was 
declared to be inevitable and absolute, the limitation of the 
Constitution upon the exercise of the judicial power of the 
United States was expressly held to be confined to the States, 
the Chief Justice saying : ! — 

‘* Although admiralty jurisdiction can be exercised in the 
States in those courts only, which are established in pursuance 
of the third article of the Constitution, the same limitation does 
not extend to the Territories. In legislating for them, Congress 
exercises the combined powers of the general and of a State 
government.”’ 

The doctrine thus enunciated by the great Chief Justice, has 
been approved and followed by his successors in a long line of 
cases, including Benner v. Porter,? Mr. Justice Nelson; Clinton 
v. Englebrecht,* Chief Justice Chase; National Bank v. Yank- 
ton,‘ Chief Justice Waite; Murphy v. Ramsey,’ Mr. Justice 
Matthews ; Mormon Church v. United States,® Mr. Justice Brad- 
ley; McAllister v. United States,’ Mr. Justice Harlan; and 
Shively v. Bowlby,® Mr. Justice Gray. 

Chief Justice Waite speaks of the Territories as ‘+ the outlying 
dominion of the United States,’’ an apt phrase. He says that 
Congress ‘* may do for the Territories what the people, under the 
Constitution of the United States, may do for the States,’’ the 
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fullest and clearest expression of sovereign power without limita- 
tion. Mr. Justice Matthews says that ‘‘ the people of the United 
States, as sovereign owners of the national Territories, have su- 
preme power over them and their inhabitants.’’ ‘* It rests with 
Congress to say whether, in a given case, any of the people, resi- 
dent of the Territory, shall participate in the election of its officers 
or the making of its laws.’’ Mr. Justice Bradley says that, ‘+ It 
would be absurd to hold that the United States has power to 
acquire territory, and no power to govern it when acquired.’’ Mr. 
Justice Harlan says, that, ‘* The whole subject of the organiza- 
tion of Territorial courts, etc., was left, by the Constitution, 
with Congress under its plenary power over the Territories of the 
United States.’” And Mr. Justice Gray says that, ‘* By the Con- 
stitution, as is now well settled, the United States, having right- 
fully acquired the Territories, and being the only government 
which can impose laws upon them, have the entire dominion and 
sovereignty, national and municipal, Federal and State, over all 
the Territories, so long as they remain in a Territorial condi- 
tion.”’ 

Are there then no limitations on this plenary power of Con- 
gress to govern the Territories? I believe there are. Obvi- 
ously, those limitations which are laid upon the exercise by 
Congress of a special power, irrespective of the place where 
exercised, do apply, such as those forbidding Congress to pass 
any bill of attainder, or any ex post facto law, or confer any 
title of nobility. The prohibition of slavery operates by express 
provision everywhere. But these are not the only limitations. 
It is always to be borne in mind that this is a government of the 
people, by the people and for the people, which was created, 
among other things, to establish justice and to secure the bless- 
ings of liberty. A government thus dedicated to liberty and 
justice, is based on fundamental principles and at all times must 
show respect for fundamental rights. Outside the limitations 
of the Constitution, its spirit requires the government to treat 
all subject to our dominion with justice and equality under the 
law. Tyranny and oppression cannot constitutionally exist 
under the sovereignty of the republic, which is based upon the 
proposition that all men are entitled to life, liberty and the pur- 
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suit of happiness. This is what Mr. Justice Bradley meant 
when he said in Mormon Church v. United States :! ‘* Doubtless 
Congress in legislating for the Territories would be subject to 
those fundamental limitations in favor of personal rights which 
are formulated in the Constitution and its amendments; but 
these limitations would exist rather by inference, and the gen- 
eral spirit of the Constitution from which Congress derives all 
its powers, than by any express and direct application of its 
provisions.’’ And it was to this Mr. Justice Harlan referred in 
McAllister v. United States,? when he said: ‘How far the 
exercise of that power [the power to govern the Territories] is 
restrained by the essential principles upon which our system of 
government rests, and which are embodied in the Constitution, 
we need not stop to inquire;’’ and then he quotes the language 
of Mr. Justice Bradley, which I have just read. 

But these essential principles upon which our government 
rests, these fundamental limitations in favor of personal rights, 
do not compel the President and Congress to provide trial by 
jury in Territories where no proper juries are to be had, or to 
let crime go unpunished. It is true that, in the case of Callan 
v. Wilson,’ it was held that under the Constitution a man ac- 
cused of a misdemeanor, committed in the District of Columbia, 
involving the punishment of imprisonment, was entitled to a 
trial by jury. The case was properly decided, because the Dis- 
trict of Columbia had once been a part of Maryland and there- 
fore a part of the United States under the Constitution. The 
guarantee having once attached, was never withdrawn. But 
the cases of Webster v. Reid,‘ and Reynolds v. United States,® 
which are cited in Callan v. Wilson, are not authorities upon 
the point that the limitations of the Constitution respecting trial 
by jury extend, ex proprio vigore and without Congressional 
action, to the Territories. The first case® arose in the Terri- 
tory of Iowa and involved the right of trial by jury in a civil 
action, but the court points out in the opinion that the organic 
law of this Territory, by express provision and by reference, 


1136 U.S. 1, 44. 411 How. 437 (1850). 


2 141 U. S. 174, 188. 5 98 U. S. 145 (1878). 
8 127 U. 8. 540 (1887). 6 Webster v. Reid. 
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extended the laws of the United States, including the ordinance 
of 1787, over the Territory, thus guaranteeing the right of trial 
by jury involved in the case. And in the second case,’ arising 

‘out of a conviction in Utah for bigamy, while the court did 
hold that the accused was entitled to a trial by jury, it is to be 
observed that Congress, by the act of September 9, 1850, had 
extended the Constitution and laws of the United States over 
the Territory, and thus granted by statutory enactment the 
right involved. 

In the later case of American Publishing Co. v. Fisher,? while 
the court held that the Territorial law of Utah authorizing a 
verdict when nine or more jurors concurred, was invalid, the de- 
cision was placed solely upon the ground that Congress had, by 
the act of September 9, 1850, extended the Constitution and laws 
of the United States over the Territory and subsequently enacted 
that no party should be deprived of the right of trial by jury. Mr. 
Justice Brewer points out that the cases of Webster v. Reid and 
Reynolds v. United States, do not conclusively establish the 
proposition that the constitutional guarantee of a trial by jury 
extends ex proprio vigore into the Territories. It is, he says, 
‘‘matter of dispute.’ The clear effect of this decision is to 
hold that the guarantees of the Constitution do not, of their own 
force, extend into the Territories. When they go there, they 
go as the consequence of Congressional action. 

The recent case of Thompson v. Utah,® turns upon one point 
simply, the ex post facto character of the State law of Utah, 
providing for a jury of eight, when applied to a crime com- 
mitted in Utah when a Territory, and when, under the Territorial 
law, the accused was entitled to a trial by a jury of twelve. 

On the other hand, the Supreme Court has held, over and 
over again, that the States may do away with indictment by a 
grand jury and trial by a petit jury in criminal cases, and that 
no fundamental rights under our Constitution or form of gov- 
ernment are violated by so doing.* In the line of decisions be- 
tween these two cases, it has been repeatedly held that the first 


1 Reynolds v. United States. * Hurtado v. California, 110 U.S. 
2 166 U. S. 464 (1897). 516 (1884); Maxwell v. Dow, 176 U. S. 
3170 U. S. 348 (1898). 581 (1900). 
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ten amendments operate as limitations upon the power of the 
general government only, and do not restrict the powers of the 
several States; also, inevitably, that the right to be indicted by 
a grand jury and tried by a petit jury is not a privilege or im- 
munity of a citizen of the United States. The right of the 
people of the States to change their laws and system of pro- 
cedure so as to make them conform to changed views of admin- 
istration, or the exigencies of their social life, has been 
sustained. If the constitutional guarantees relating to indict- 
ment by a grand jury and trial by a petit jury ave not funda- 
mental in character, and therefore do not tie the hands of the 
inhabitants of a Territory when organizing a State, how can 
they tie the hands of the President and Congress in preserving 
order and protecting life and property: in our new possessions? 

It is a strange contention that as soon as the treaty went into 
effect the power of the President and Congress to preserve 
order in the new possessions ceased. There were no grand 
juries, no petit juries, no machinery for punishing crime by the 
processes of the Anglo-Saxon law, and yet, if the limitations 
of the Constitution ex proprio vigore extended over these pos- 
sessions, crime could be punished in no other way. The Con- 
stitution which gave the United States the power to acquire 
territory by treaty, and imposed upon Congress the duty of 
disposing of and governing it, did not leave the national gov- 
ernment helpless by demanding impossibilities. Until the prog- 
ress of the people of these Territories, their civilization and 
education, will permit of the organization of courts and juries 
after our system, these guarantees must be held inoperative, or 
the preservation of peace and order and the protection of life 
and property be abandoned. The situation resembles that dis- 
cussed in the case of In re Ross,! where a conviction of murder 
by a consular court in Japan, acting without a jury and upon 
information, was sustained, Mr. Justice Field saying: ?— 

‘* And, besides, their enforcement abroad in numerous places, 
where it would be highly important to have officers invested 
with judicial authority, would be impracticable from the impos- 


1140 U. S. 453. 2 Page 464. 
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sibility of obtaining a competent grand or petit jury. The re- 
quirement of such a body to accuse and to try an offender would, 
in a majority of cases, cause an abandonment of all prosecution.” 

The theory upon which our Territorial governments have been 
organized has been to leave to the inhabitants of each Territory 
such powers of civil government as they may be capable of 
exercising. As their education in government progressed, the 
powers were enlarged until, finally, upon demonstrating their 
fitness for statehood, they have been allowed to organize their 
own republican form of government and have been admitted 
into the Union upon terms of equality with the other States. 
Whether any one of these new possessions will ever become fit 
to be admitted as a State, time alone will show. We do not 
have to cross that stream yet. We can hold these Territories, 
enforce peace and order, protect life and property, educate their 
people, civilize them, put them in the way of making the most 
of themselves, and leave the result to the future. When they 
are able to govern themselves, we shall be free to determine 
intelligently their permanent relations to us. Time and expe- 
rience will show what is best for them and for us. Due regard 
for their laws and traditions should be shown. They have been 
accustomed to the jurisprudence of the civil law. It would be 
the height of tyranny and oppression to compel them to abandon 
it without good cause. In providing them a system of local 
government we should keep in mind what Mr. Justice Brown 
said in the recent case of Holden v. Hardy: !— 

‘‘In the future growth of the nation, as heretofore, it is not 
impossible that Congress may see fit to annex territories whose 
jurisprudence is that of the civil law. One of the considerations 
moving to such annexation might be the very fact that the ter- 
ritory so annexed should enter the Union with its traditions, 
laws and systems of administration unchanged. It would be 
a narrow construction of the Constitution to require them to 
abandon these, or to substitute for a system, which represented 
the growth of generations of inhabitants, a jurisprudence with 
which they had had no previous acquaintance or sympathy.’ 


1 169 U. S. 366. 
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We have the new territories. We are responsible for them. 
We have entered upon a new epoch. The old sense of ease and 
indifference, which a policy of isolation gave us, is gone. We 
have become one of the world powers, sharing the burdens they 
must bear. Even now our marines, shoulder to shoulder with 
the men of England and Germany and Russia and France and 
Austria and Italy and Japan, are at the gates of far-off Pekin 
to enforce the just demands of civilization. The path of duty 
before us is plain. May we not walk in it? Does the Consti- 
tution forbid? Is the Constitution a trap, caught in which we 
shall excite the pity of our friends and the derision of our foes? 
I refuse to believe so. The Constitution is no mere declaration 
of denials. It created a nation to which was intrusted the 
‘full power’ asserted in the Declaration of Independence — 
‘*to levy war, conclude peace, * * * and to do all other 
acts and things which, independent States may of right do.” 
When it conferred power, it took care not to cripple action. It 
still remains the most perfect instrument ever struck off by the 
hand and brain of man, under which we are armed for every 
emergency and able to cope with every condition. 
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SUITS AGAINST A STATE. 


‘‘ What constitutes a suit against a State, within the prohi- 
bition of the Eleventh Amendment of the Constitution of the 
United States?’’ is the question which the editor of the 
American Law REvIEw asks me to consider, in the light of the 
decisions of the Supreme Court of the United States. 

The very object and purpose of the Eleventh Amendment 
were to prevent the indignity of subjecting a State to the coercive 
power of judicial tribunals at the instance of private parties. 
It was thought to be neither becoming nor expedient that the 
several States of the Union, invested with that large residuum of 
authority which had not been delegated to the United States, 
should be summoned as defendants to answer the complaints of 
private citizens, or that the course of their public policy and the 
administration of their public affairs should be subject to and 
controlled by the mandates of judicial tribunals without their 
consent, and in favor of individual interests. ‘* In this spirit it 
must be held to cover, not only suits brought against a State by 
name, but those also against its officers, agents, and representa- 
tives, where the State, though not named as such, is nevertheless, 
the only real party against which alone in fact the relief is asked, 
or against which the judgment or decree effectively operates.’’ ! 

The Federal Constitution, as originally adopted in 1789, pro- 
vided, in its article ‘Of the Judiciary,’’? that ‘* the judicial 
power shall extend to all cases, in law and equity, arising under 
this Constitution ; to controversies between a State and citizens 
of another State, and between a State, or the citizens thereof, 
and foreign States, citizens or subjects.’’ It is a part of the 
general history of the country, that at the time of the adoption 
of the Constitution, all the States were greatly indebted, and 
the apprehension that these debts might be prosecuted in the 
Federal courts formed a very serious objection to the adoption 


1 Ex parte Ayers, 123 U.S. 443. 2 Const. U. S., Art. III., Sec. 2. 
VOL, XXXIV. 
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of that instrument.!. A number of suits were brought with 
States as defendants,’ and judgments rendered against them. 
The actions were very unpopular. On July 11, 1792, the State 
of Georgia was sued in assumpsit by a citizen of South Carolina, 
to enforce payment of a part of its public debt held by him.' 
Here for the first time was the jurisdiction of the court chal- 
lenged ; and the court sustained its jurisdiction, as being con- 
ferred by the words of the Constitution. ‘This decision caused 
such a shock throughout the country, and the alarm was so gen- 
eral, that at the very next session of Congress thereafter, there 
was unanimously proposed to the States, and by them in due 
time ratified, the Eleventh Amendment to the Constitution, it 
being therein ordained: ‘‘ The judicial power of the United 
States shall not be construed to extend to any suit in law or 
equity, commenced or prosecuted against one of the United 
States by citizens of another State, or by citizens or subjects of 
any foreign States.’’‘ This amendment, expressing the will of 
the ultimate sovereignty of the whole country, superior to all 
legislatures and all courts, actually and effectively reversed the 
judgment of the Supreme Court. The question of the effect of 
the amendment arose at once in a pending case,* and was thus 
formally submitted to the Supreme Court by Attorney-General 
Lee of Virginia: ‘‘ Whether the amendment did, or did not, 
supersede all suits depending, as well as prevent the institution 
of new suits against one of the United States by citizens of 
another State?’’ And the court unanimously held: ‘* That the 
amendment, being constitutionally adopted, there could not be 
exercised any jurisdiction in any case, past or future, in which 
the State was sued by the citizen of another State, or by citi- 
zens or subjects of any foreign State.’’ Discussing this amend- 
ment, the Supreme Court of the United States say: ‘* That its 
motive was not to maintain the sovereignty of the State from 
the degradation supposed to attend a compulsory appearance 


1 The “ Federalist,”> LXXXI: ‘It 2 See 2 Dallas U.S. Reports, passin. 
is inherent in the nature of sovereignty 8 Chisholm v. Georgia, 2 Dall. (U. 
not to be amenable to the suitof an  S.) 419. 

individual without its consent.’ * Const. U. S., Amend. XI. 
Hamilton; 3 Elliot’s Debates, 533; Id. 5 Hollingsworth v. Virginia, 3 Dall. 
555. (U. S.) 878 (1793). 
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before the tribunals of the nation, may be inferred from the 
terms of the amendment.”’ } 

The amendment does not in terms prohibit suits against a 
State; its language merely is, that the judicial power shall, 
‘¢ not be construed to extend ”’ to such suits ; this, however, is a 
practical prohibition on the courts. And the amendment in 
terms forbids only suits against one of the United States by 
‘‘ citizens of another State, or by citizens or subjects of any 
foreign State.’’ Nowhere is to be found a prohibition of suit 
against a State by its own citizens. So the State of Louisiana 
was sued by one of its own citizens in the Circuit Court of the 
United States, on some of its unpaid and repudiated bonds, the 
plaintiff contending that he, being a citizen of Louisiana, was 
not embarrassed by the obstacle of the Eleventh Amendment, 
which prohibits only suits against a State by citizens of another 
State. But the court said: ‘‘ It is true, the amendment does 
so read ; and if there were no other reason or ground for abating 
his suit, it might be maintainable. And then we would have 
this anomalous result, that in cases arising under the Constitu- 
tion or laws of the United States, a State may be sued in the 
Federal courts by its own citizens, though it cannot be sued for 
a like cause of action by the citizens of other States; and may 
be thus sued in the Federal courts, though not allowing itself to 
be sued in its own courts; a result no less startling and unex- 
pected than was the original decision of this court*® that a State 
was liable to be sued by a citizen of another State.’’ So, after 
reviewing many historical precedents, the court held: ‘* A State 
cannot be sued in a Circuit Court of the United States by one of 
its own citizens, upon the suggestion that the case is one that 
arises under the Constitution or laws of the United States.”’ 
Undoubtedly, a State may waive this privilege of exemption 
from suit, it being a mere personal privilege, and give its con- 
sent to being sued, as has frequently been the case.‘ And 
an entry of appearance by a State in a casein which it is 


1 Cohens v. Virginia, 6 Wheat. (U. 8 In Chisholm v. Georgia, supra. 
S.) 264. 4 Curran v. Arkansas, 15 How, 

2? Hans v. Louisiana, 134 U. S. 1; (U.S.) 304; Woodruff v. Trapnall, 10 
North Carolina v. Temple, Jd. 22. Id. 190. 
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made defendant, or a failure to plead its privilege, is a 
waiver of its exemption from suit.! As the permission to be 
sued is altogether voluntary on the part of the State it follows 
that it may prescribe the terms and conditions on which it con- 
sents to be sued, and the forum and manner in which the suit 
shall be conducted.? The law of the State giving permission to 
be sued does not create a ‘‘ vested right,’’ but may be modified 
by the State at any time, or repealed altogether; such a law is 
not a contract within the terms of the Constitution prohibiting 
State laws ‘+ impairing the obligation of contracts.”.* The fact 
that a State is one of the stockholders, or the sole stockholder, 
in a banking or other corporation, does not affect the rights of 
its creditors or prevent the corporation from being sued.‘ 
‘*When a government becomes a partner in any trading com- 
pany, it divests itself, so far as concerns the transactions of that 
company, of its sovereign character, and takes that of a private 
citizen.’’® A writ of error from the Supreme Court of the 
United States to the Supreme Court of a State, to bring into 
the Federal Court a criminal prosecution, or other case, in 
which the defense is a right or immunity arising under the Con- 
stitution or laws of the United States, is not a ‘* suit against a 
State.’’ ® 

It was, at an early day, and in the language of Chief Justice 
Marshall, laid down as ‘‘a rule which admits of no exceptions, 
that, in all cases where jurisdiction depends on the party, it is 
the party named in the record. Consequently, the Eleventh 
Amendment, restraining the jurisdiction granted by the Consti- 
tution over suits against States, is, of necessity, limited to those 
suits in which a State is a party on the record.’’’ But this rule, 
it is obvious, regards mere form, and not the substantial effects 
of the action. It leaves the State open to attack indirectly, 


1 Clark v. Barnard, 108 U. S. 436. Bank of Ky., 11 Pet. (U.S.) 257; Bank 

2 Beers v. Arkansas, 20 How. (U. of Ky. v. Wistar, 3 Pet. (U. S.) 431. 
8.) 527. 5 Bank of U. S. v. Planters Bank 

3 Memphis &c. R.R v. Tennessee, of Georgia, 9 Wheat. (U. S.) 904. 
101 U.S. 337; R. R. v. Alabama, Id. 6 Cohens v. Virginia, 6 Wheat. (U. 
852. S.) 264. 

4 Bank of U.S. v. Planters Bank of 7 Osborn v. Bank of the United 
Ga 9 Wheat. (U. S.) 904; Briscoe v. States, 9 Wheat. (U. S.) 738. 


{ 
a 
| 
} 
| 
i! 
{ 
| 
; 
AE 
Te 


SUITS AGAINST A STATE. 693 


where it is proof against a direct assault. The Chief Justice 
himself is forced to this admission, for at another place he 
says: ‘* The process is substantially, though not in form, against 
the State * * ® and the direct interest of the State in 
the suit is admitted.’’ Hence, this rule has been departed from 
in the subsequent decisions of the Supreme Court; and ‘* it is 
now the settled doctrine of this court that the question whether 
a suit is within the prohibition of the Eleventh Amendment is 
not always determined by reference to the nominal parties on the 
record, as the court will look behind and through the nominal 
parties on the record to ascertain who are the real parties to the 
suit.”’!_ The provision is to be ‘* substantially applied in 
furtherance of its intention, and not to be evaded by technical 
and trivial subtleties.”’ 

This discriminating rule is well illustrated in both its phases, 
in two cases in which it was applied, in both of which jurisdic- 
tion was refused, in the one because a State, though named 
as a party on the record, was not the real party, and the other 
because, though not a nominal party to the record, a State was 
the real party defendant in interest. Thus, the State of 
Louisiana having repudiated certain of its bonds, the legislatures 
of two States passed acts authorizing any of their citizens hold- 
ing any of the bonds in question to assign them to the State for 
suit. This was done by a number of bondholders in each State, 
and both States brought suit by original bill in the Supreme 
Court of the United States against the State of Louisiana.? 
But the court held that, although the judicial power of the 
United States extends to ‘‘ controversies between two or more 
States,’’ yet one State cannot create a controversy with another 
State, within the meaning of that term as used in the Constitu- 
tion, by assuming the prosecution of debts owing by other States 
to its citizens.”” On the other hand a bill filed in the United 
States Circuit Court by a citizen of Virginia against the gover- 
nor and treasurer of the State of Georgia, for injunction to 


1N.H.v. La andN. Y. v.La,108 1; Cunningham v. Macon & BR. R., 
U. S. 76; In re Ayers, 123 U. S. 443; 109 U. S. 446. 
Pennoyer v. McConnaughey, 140 U. S. 2 N. H. v. La. and N. Y. v, La., 108 
U.S. 76. 
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restrain them, as the executive officers of the State and the cus- 
todians of its property, from foreclosing a mortgage held by the 
State on a railroad, was rejected for want of jurisdiction.! 
The court said; ‘* The bill is to all intents and purposes a suit 
against the State. It is her property that is affected. It is the 
title of the State that is assailed. The attack is not made 
against the State directly, but through her officers. This indi- 
rect way of making the State a party is just as open to objec- 
tion as if the State had been namedas a defendant. * * * 
Whenever it can be clearly seen that the State is an indispens- 
able party to enable the court, according to the rules which gov- 
ern its procedure, to grant the relief sought, it will refuse to 
take jurisdiction.’’ 

The foregoing discussion disposes of some of the minor appli- 
cations of the principle we have under review, and brings us 
vis-a-vis with its more difficult phases. It is seen that a State 
eo nomine, cannot be sued without its consent by individuals, 
whether citizens of such State or of another. Nor can such 
suit be maintained where the State is the real party in interest, 
though not named of record. And this is true, ** even though 
the sole object of such suit be to bring the State within the 
operation of the constitutional provision which provides that 
‘*no State shall pass any law impairing the obligation of con- 
tracts.’’* But there are many niceties of distinction drawn by 
the court when it comes to the application of this broad prin- 
ciple to concrete cases. The failure of several States of the 
Union to pay the debts which they have contracted, or to dis- 
charge other obligations of a contract character, has led, in 
view of the fact that the State cannot be sued directly, to nu- 
merous efforts to compel the performance of their obligations 
by judicial proceedings to which the State is not aparty. These 
effects have been generally attempts in the Federal courts to 
proceed in such a manner against the officers or agents of the 
State government, or against property of the State in their 
hands, that relief may be had without making the State a party. 
Such attempts have generally been beset with difficulties; and 


1 Cunningham v. Macon & B. R. R. 2 Pennoyer v. McConnaughey, 140 
Co., 109 U. S. 446. U.S. 10. 


i 
. 
q 

4 

i 

i 
i 


SUITS AGAINST A STATE, 695 


it is no easy matter to reconcile all the decisions of the court ia 
this class of cases. 

As deduced from an examination of all these cases, it appears 
that they fall into two distinct classes; and it is in determining 
into which of these classes a particular case falls, that the 
judicial difficulty lies. The first class is where the suit is 
brought against the officers of the State, as representing the 
State’s action and liability, thus making it, though not a party 
to the record, the real party against which the judgment will 
operate so as to compel it to specifically perform its under- 
takings.! The other class, as recognized in the decisions, is 
where suit is brought against defendants who, claiming to act 
as officers of the State, but under color of an unconstitutional 
statute, commit or threaten acts of wrong or injury to the 
rights and property of the plaintiff. Such suits, it is held, 
whether brought to recover money or property in the hands of 
such defendants, unlawfully taken by them in behalf of the 
State, or for compensation in damages, or, in a proper case 
where the remedy at law is inadequate, for an injunction te 
prevent such wrong or injury, or in a like case, for a mandamus 
to enforce upon the defendant the performance of a plain legal 
duty, purely ministerial, is not, within the meaning of the 
amendment, an action against,the State.’ 

The dividing line between these two classes of cases, seems 
to be indicated by the language of the court in a leading case? 
where it is said, referring to the earlier case of Davis v. Gray: * 
‘** Nor was there in that case any affirmative relief granted by 
ordering the governor and land commissioner to perform any 
act towards perfecting the title of the company,’’ — thus hold- 
ing, by implication at least, that affirmative relief would not be 


' Of this class are: Ke Ayers, 123 
U. S. 448; Louisiana v. Jumel, 107 
U. S. 711; Antonio v. Greenhow, 107 
U. 8S. 796; Cunningham v. Macon & 
B. R. R., 109 U. S. 446; Hagood v. 
Southern, 117 U. 8. 52; McGahey v. 
Virginia, 185 U. S. 662. . 

2 Such cases are: Osborn v. Bank 
of U. S., 9 Wheat. (U. S.) 738; Davis 


v. Gray, 16 Wall. (U. S.) 203; Allen r. 
B. & O. R. R., 114 U. S.) 311; La. 
Board of Liquidation ». McComb, 92 
U. S. 531; Poindexter v. Greenhow 
(“ Virginia Coupon Cases ’’), 114 U.S. 
270. 

5 Cunningham v. Macon & B. R. R., 
109 U. S. 446. 

416 Wall. (U. S.) 203. 
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granted against a State officer, by ordering him to do and per- 
form acts forbidden by the laws of his State, even though such 
law might be unconstitutional. This case, Cunningham y, 
Macon & B.R. R., was a bill in equity in the U. S. Circuit 
Court, against the governor and treasurer of the State of Georgia. 
The State had indorsed the bonds of the railroad company, and 
held a prior lien on its properties. Default being made by the 
company, the governor, under the authority of the act, 
appointed a receiver for the road, who sold it at public vendue, 
and it was bought in by the governor for the State. The bill 
attacked this transaction as illegal and void, and asked for the 
appointment of a receiver by the court, and a foreclosure of 
mortgages on the road. But the court declared that ‘the 
property being in the actual possession of the State, which held 
the legal title, no foreclosure suit could be maintained without 
the State being a party, it having both title and possession; 
that the State, though not a party to the record, was the real 
and indispensable party defendant, and the suit could not be 
maintained, as being a suit against the State.’’ 

This distinction is pointed out in Hagood v. Southern,' where 
the court say: ‘‘ A broad line of demarcation separates from 
such cases as the present, in which the decrees require, by 
affirmative official action on the part of the defendants, the per- 
formance of an obligation which belongs to the State in its politi- 
cal capacity, those in which actions at law or suits in equity are 
maintained against defendants, who, while claiming to act as 
officers of the State, invade and violate the personal and prop- 
erty rights of the plaintiff, under color of authority unconstitu- 
tional and void.’’ In this case it was sought to compel the 
comptroller-general and treasurer of the State of South Caro- 
lina, and the several county treasurers to accept in payment of 
taxes certain script of the State which had been made receivable 
in payment of taxes, but which receivability had since been 
repealed. The Supreme Court held the action to be a suit 
against the State and not maintainable. The court say: ‘‘ The 
complainants, as holders of this script, are seeking to obtain by 
judicial process its redemption by the State. * * * These 
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suits are accurately described as bills for specific performance 
of a contract between the complainants and the State of South 
Carolina, who are the only parties to it. Though not nominally 
a party to the record, it is the real and only party in interest, 
the nominal parties being officers and agents of the State, having 
no personal interest in the subject-matter of the suit, and de- 
fending only as representing the State. And the thing required 
by the decrees to be done and performed by them are the very 
things which, when done and performed, constitute a perform- 
ance of the alleged contract by the State. A judgment against 
these latter, in their official and representative capacity, com- 
manding them to perform official functions on behalf of the 
State, according to the dictates and decrees of the court, is, if 
anything can be, a judicial proceeding against the State. If 
not, it may well be asked, what would constitute such a pro- 
ceeding? ”’ 

Such, too, was Louisiana v. Jumel,! suits by bondholders 
against the Governor, auditor and other officers of the State, 
composing the ‘* Funding Board”’ of the State, for injunction 
to restrain them from recognizing the validity of certain re- 
funding acts of the State and from carrying out their provis- 
ions; and for mandamus to compel them to use certain funds 
then in the treasury in payment of the bonds, and to collect 
other taxes under a repealed act for the same purpose. But the 
court said: ‘* The persons sued are the executive officers of the 
State and they are proceeded against in their official capacity. 
The money in the treasury is the property of the State. * * * 
The relief asked will require the officers against whom the pro- 
cess is issued, to act contrary to the express orders of the 
supreme political power of the State * * * It needs no 
argument to show that the political power cannot be thus ousted 
of its jurisdiction, and the judiciary set in its place.” 

Officers of a State, acting in their official character, cannot be 
enjoined from executing the duties imposed upon them by State 
law. In Ex parte Ayers,’ the attorney-general and county 
attorneys of Virginia had been enjoined by the Federal Circuit 
Court from bringing suits to recover back taxes from persons 


1 State of La. ex rel. v. Jumel, 107 U. S. 711. 2 123 U. 8, 443. 
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who had tendered Virginia bond coupons in payment of their 
taxes, the receivability of such coupons for taxes having been 
repealed by law. The attorney-general disregarded the in- 
junction as unlawful, and was imprisoned for contempt by the 
Federal court. He sued out a writ of habeas corpus. The 
Supreme Court of the United States held the injunction case to 
be in effect a suit against the State of Virginia, and thus pro- 
hibited ; saying: ‘* How else can a State be forbidden by judi- 
cial process, except by constraining the acts of its officers? And 
if such officers are personally subjected to the process of the 
court, so as to forbid their acting in its behalf, how can it be 
said that the State itself is not subjected to the jurisdiction of 
the court as an actual and real defendant? ”’ 

Another case growing out of the Virginia repudiation acts,! 
was for mandamus to compel the treasurer of Richmond to ac- 
cept coupons in payment of plaintiff’s taxes, it being contended 
that the act repealing the receivability of the coupons violated a 
contract between the State and its bondholders. At the time of 
the issue of the coupons a remedy by mandamus was provided 
to compel their acceptance, but this was repealed. Mr. Justice 
Matthews said: ‘* The State of Virginia, by the act of 1871, 
entered into a valid contract with the holders of its bonds to 
receive their coupons in payment of their taxes; and any sub- 
sequent statute which denies this right is a breach of its contract 
and a violation of the Constitution of the United States. But 
for a breach of its contract by a State no remedy is provided by 
the Constitution of the United States against the State itself ; 
and a suit brought to compel the officers of the State to do the 
acts which constitute a performance of its contracts by the State, 
is a suit against the State itself.”’ And so a suit for mandamus 
against the auditor to require sheriffs to levy a tax to pay inter- 
est on certain repudiated bonds of the State.?- Nor can injunc- 
tion lie to restrain the prosecution of a criminal indictment in a 
State court,® the court saying: ‘* The State can only act by ofti- 
cers or attorneys, and to enjoin the latter is to enjoin the 
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State. * * * No case can be found where an injunction 
against a State officer has been upheld where it was conceded that 
such officer was acting under a valid State statute.’’ In a still later 
case, in 1899,'a bill was filed against the Governor and attorney- 
- general of Alabama to restrain them from instituting indictments 
and other proceedings for penalties against complainants as 
receivers of a railroad for violating State statutes. The 
principle was strikingly illustrated and declared in a 
similar and prominent case? in the early days when an 
original bill was filed in the Supreme Court for an injunction 
against the State of Georgia, its Governor, atterney-general, 
judges, justices of the peace, sheriffs, constables, etc., to enjoin 
them severally from executing and enforcing the laws of the 
State of Georgia, and from executing process, within the Chero- 
kee Territory lying within the State of Georgia. The bill was 
dismissed, the court taking the high ground that the case was 
one of political character altogether, and ‘* wholly unfit for the 
cognizance of a judicial tribunal, as requiring the court to con- 
trol the legislature of Georgia, and restrain the exercise of its 
physical force ; that is, to declare war against a State or to use the _ 
public force to repel the force and resist the laws of the State.’’ 
Nor have the Federal courts jurisdiction to enjoin proceedings, 
civil or criminal, in a State court, and bring them into the Fed- 
eral Court for adjudication.* The court likewise refused to take 
jurisdiction of a bill to restrain a railroad company from paying 
to the State of North Carolina dividends on stock of the com- 
pany owned by the State, and to have the money paid to 
plaintiff on bonds of the State which he held ; that court saying: 
‘“‘ The State is an indispensable party to any proceeding in equity 
in which its property is sought to be taken up and subjected to 
the payment of its obligations, and the present suit is of that 
character and cannot be sustained.’’* Another original suit in 
the Supreme Court was brought by the State of Kentucky 
against the Governor of Ohio® for a mandamus to compel him, 


1 Fitts v. McGhee, 172 U.S. 516. 4 Christian v. Atlantic & N.C. R.R., 

The Cherokee Nation v. The State 133 U.S. 233. 

of Georgia, 5 Peters (U. S.), 1. 5 Kentucky v. Dennison, 24 How. 
5 Haines v. Carpenter, 91 U. S. 254. (U.S.) 66. 
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as Governor of Ohio, to surrender a fugitive slave, under the 
Federal ‘* Fugitive Slave Law.’’ But the court rejected the 
suit, declaring that ‘‘if the Governor of Ohio refuses to dis- 
charge his duty to extradite, there is no power delegated to the 
general government, either through the judicial department, or 
any other department, to use any coercive means to compel 
him.’’ And in a suit by a State to recover money due it, * the 
defendant cannot indirectly recover from the State a substan- 
tive, independent claim by way of set-off, any more than he 
could directly recover a debt due from the State by bringing 
suit against her.’’ 

These cases illustrate, as fully as the adjudications go, that 
class of cases which comes within a State’s constitutional immu- 
nity from suit. The judiciary is powerless to reach or coerce 
the defaulting sovereignty. As the Supreme Court has perti- 
nently observed, in one of these cases: ‘‘ If any branch of a 
State government has power to give plaintiff relief, it is the 
legislative. Why is it not sued as a body, or its members, by 
mandamus, to compel them to provide means to pay the State’s 
indorsement? The absurdity of this proposition shows the im- 
possibility of compelling a State to pay its debts by judicial 
process.’’ ? 

The other class of cases, a class equally large and important, 
consists of those cases where the suit is against an individual, 
though he be an officer of government, where he commits or 
threatens, under color of public authority, some act which isa 
tort or trespass, or exceeds his lawful powers or duties, In 
these cases he is not sued as, or because he is, the officer of the 
government, but as an individual, and ‘* the court is not ousted 
of jurisdiction because he asserts authority as such officer. To 
make out his defense, he must show that his authority was suff- 
cient in law to protect him.’’* The principle is quaintly though 
strikingly expressed by the Supreme Court, in the ‘* Virginia 
Coupon Cases,’ * making a distinction between the State” 
and its ** government’’: ‘* While it is true in respect of the 


1 Commonwealth v. Matlack, 4 Dallas 3 Idem. 
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government of a State, that the maxim that ‘the king can do 
no wrong,’’ has no place in our system of government, yet it 
is also true, in respect to the State itself, that whatever wrong 
is attempted in its name is imputable to the government, and 
not to the State, for, as it can speak and act only by law, what- 
ever it does say and do must be lawful. That which, therefore, 
is unlawful because made so by the supreme law, the Constitu- 
tion of the United States, is not the word or deed of the State, 
but is the mere wrong and trespass of those individuals who 
falsely speak and act in its name.’’ The ratio decidendi of 
these cases is very plain, as pointed out In Re Ayers:'! 
‘the vital principle in all such cases being that the de- 
fendants though professing to act as officers of the State are 
threatening a violation of the personal or property rights 
of the complainant, for which they are personally and in- 
dividually liable. * * * This feature will be found to 
characterize every case where persons have been made defend- 
ants for acts done or threatened by them as officers of the 
government.’’ The important litigation arising out of the 
Virginia Repudiation Acts of 1882 affords an admirable illus- 
tration of this distinction. The Funding Act of 1871 provided 
that the coupons of all the State bonds issued thereunder, should 
be receivable in payment of all taxes due the State by the bond- 
holders. This act constituted a contract between the State and 
its bondholders. The act was repealed in 1882, and the repeal 
was a breach of the contract within the prohibition of the Federal 
Constitution forbidding any State to pass any law impairing the 
obligation of contracts. But for the breach there was no 
remedy against the State. Antoni v. Greenhow? was suit for 
mandamus to compel the tax collector to accept a coupon ten- 
dered in payment of the plaintiff’s tax; but the court eld, 
that the State could not be compelled to perform its contract. 
In Ex parte Ayers* it was sought to enjoin the State officers 
from prosecuting suits for taxes against persons who, relying 
upon the act of 1871, had tendered coupons in payment, and 
which had been refused under the act of 1882, but the court 
held, that the State’s action, even under an unconstitutional act, 
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could not be restrained. But the ‘* Coupon Cases ’’! present a 
different state of facts. These cases were actions of detinue 
against Greenhow, treasurer of the city of Richmond, who was 
collector of taxes, to recover specific personal property of the 
plaintiffs, upon which he had levied for taxes, after he had re- 
fused the coupons tendered him in payment. These actions 
were sustained by the Federal Supreme Court, it holding that 
the defendant ‘* was sued as a wrongdoer, who seeks to substi- 
tute the State in his place, or to justify by the authority of 
the State. * * * He relied on the act of 1882, requiring 
him to collect taxes in gold, silver, etc., and nothing else, and 
thus forbidding his receipt of the coupons in lieu of money. 
That, it is true, is a legislative act of the government of 
Virginia, but it is not a law of the State of Virginia. The State 
has passed no such law, for it cannot; and what it cannot do, 
it certainly, in contemplation of law, has not done. The de- 
fendant stands, then, stripped of his official character, and con- 
fessing a personal violation of the plaintiff’s rights, for which 
he must personally answer, he is without defense. After a law- 
ful tender of the coupons by the plaintiff, the defendant had no 
authority of law to attempt to enforce other payment by seizing 
his property. In doing so he ceased to be an officer of the law, 
and became a private wrongdoer.”’ 

The earliest and leading case? adopting this ‘‘ extra-official” 
distinction, was a suit against the auditor and treasurer of the 
State of Ohio, to restrain them from proceeding against the 
bank of the United States under a State law regarding foreign 
corporations. The opinion, by Chief Justice Marshall, states: 
‘*It prays the aid of the court to restrain the officers of the 
State from executing the law. It is then a controversy between 
the bank and the State of Ohio. The interest of the State is 
direct and immediate, not consequential. The process of the 
court, though not directed against the State by name, acts 
directly upon it by restraining its officers.’ But it was held, 
that the law under which the officers acted was unconstitutional 
and void, and that their acts constituted a violation of the rights 


1 Poindexter v. Greenhow, 114 U.S. 
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of the plaintiffs, as directors of the bank, and that ‘‘ the officers 
might be treated as trespassers’’ and restrained. The general 
doctrine was established, that ‘‘ the Circuit Court of the United 
States will restrain a State officer from executing an unconsti- 
tutional statute of the State, when to execute it would violate 
the rights and privileges of the complainant, guaranteed by the 
Constitution of the United States, and would work irreparable 
damage and injury to him.’’ The same rule was affirmed in a 
suit! by a railroad receiver against the Governor and other 
executive officers of the State of Texas, composing the State 
Board of Land Commissioners, to restrain them from granting 
to other parties certain lands which had been previously granted 
to the railroad company, and which grant the State had de- 
clared forfeited. It was held: ‘** A Circuit Court of the United 
States, in a proper case in equity, may enjoin a State officer from 
executing a State law in conflict with the Constitution or a law of 
the United States, when such execution will violate the rights of 
the complainant.’’ Under these decisions, ‘‘ the practice has be- 
come common, and is well settled on incontestable principles,”’ 
to bring suits in the Federal courts to restrain State officers 
from the collection of taxes, on the ground of contract ex- 
emption, unconstitutionality, or otherwise. ‘‘ The remedy by 
injunction to restrain the collection of taxes has become common 
and unquestioned practice, where exemption is claimed in virtue 
of the Constitution of the United States.’’? Also suits against 
State boards and commissions, composed of the State executive 
officers, ex officio; as, in a leading case,’ for injunction to re- 
strain the Board of Liquidation of Louisiana, composed of the 
Governor and other officials, from using certain bonds of the 
State to pay a certain debt, and from issuing other bonds for 
the same purpose. There, aftera full review of the authorities, 
the court said: ‘* The objections to proceeding against State 


1 Davis v. Gray, 16 Wall. (U.S.) Commissioner, 112 U.S. 609; C. & O. 
203. R. R. v. Miller, 114 U. S. 176; Allen 
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381; Tomlinson v. Branch, 82 U. S. v. Houston, 114 U. S. 622; Carter v. 
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officers by mandamus or injunction, are: first, that it is, in effect, 
proceeding against the State itself ; and, second, that it interferes 
with the official discretion vested in the officers. A State, 
without its consent, cannot be sued by an individual; and a 
court cannot substitute its own discretion for that of executive 
officers in matters belonging to the proper jurisdiction of the 
latter. But it has been well settled, that, when a plain official 
duty, requiring no exercise of discretion, is to be performed, 
and performance is refused, any person who will sustain per- 
sonal injury by such refusal may have mandamus to compel its 
performance; and when such duty is threatened to be violated by 
some positive official act, any person who will sustain personal in- 
jury thereby, for which adequate compensation cannot be had at 
law, may have an injunction to prevent it. In such cases the 
writs of mandamus and injunction are somewhat correlative to 
each other. In either case, if the officer plead the authority of 
an unconstitutional law for the non-performance or violation of 
his duty, it will not prevent the issuing of the writ. An uncon- 
 stitutional law will be treated by the courts as null and void.” 
So, too, a suit against the Governor, secretary of State and 
treasurer of Oregon, composing the State Board of Land Com- 
missioners, to restrain the sale of certain lands in violation of 
the contract rights of the complainant.'' Under the same ruling 
fall the suit against the Governor and executive officers of Mis- 
souri, composing the State Fund Commission, to enjoin the sale 
of a railroad under mortgage in favor of the State bonds issued 
in aid of the railroad;? the Texas railroad commission case, 
where the railroad commission, composed of the Governor, 
attorney-general and other executive officers, was enjoined from 
bringing suits to enforce penalties for violation of the Texas act 
regulating railroad rates; * the Nebraska transportation cases,‘ 
for injunction against the State Transportation Board to pre- 
vent enforcement of the State law regulating rates. The rule 
was reaffirmed in this last case, as follows: ‘* This is a suit 
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against certain individuals charged with the administration of a 
State enactment, which, it is alleged, cannot be enforced with- 
out violating the constitutional rights of the plaintiffs. It is 
the settled doctrine of this court, that a suit against individuals 
for the purpose of preventing them as officers of the State from 
enforcing an unconstitutional enactment to the injury of the 
rights of the plaintiff, is not a suit against the State within the 
meaning of the Eleventh Amendment.’’ 

Coming within the same principle are actions for the recovery 
of property, real or personal, wrongfully taken or withheld 
from individuals by officers of government, under color of law 
or public authority. In such cases the right and title as be- 
tween the parties are subject to judicial inquiry. As said by 
Chief Justice Marshall, in the earliest and leading case,' in 
point: ‘*It certainly cannot be alleged that a mere suggestion 
of title in a State, to property in possession of an individual, 
must arrest the proceedings of the court, and prevent their 
looking into the suggestion and examining the validity of the 
title.’ This case was for mandamus to the judge of the Dis- 
trict Court of the United States, to compel him to issue process 
to enforce a judgment rendered by him in that court prior to the 
adoption of the Constitution, and while it was yet a court of the 
commonwealth of Pennsylvania. In that court libellants were 
adjudged entitled to the proceeds of the sale of a vessel con- 
demned as prize of war, which proceeds had come into the pos- 
session of Rittenhouse, as the treasurer of the State of Pennsyl- 
vania. But Judge Peters refused to issue any process to enforce 
his decree against Rittenhouse or his legal representatives, on 
the ground that the funds were held by him as the property of 
the State, and as the State could not be subjected to legal pro- 
cess, neither could the officer who held the money in her right. 
But the Supreme Court used the language quoted above, and 
held, that the possession of Rittenhouse was without right or 
title in the State, and awarded the mandamus for process to 
issue to compel its repayment. 

The principle is the same, applied to acts under color of 
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authority of either State or Federal government. The * Arling- 
ton Case’’! is very instructive in this connection. It was an 
action of ejectment against military officers of the United States, 
who were holding possession of the estate under the authority 
of the government. The land had been seized and sold under 
certain Confiscation Acts of Congress during the Civil War, and 
was bought in by the government, and the National Cemetery 
established thereon. But the court declared: ‘* No man in this 
country is so high that he is above the law. No officer of 
the law may set that law at defiance with impunity. All the 
officers of the government from the highest to the lowest are 
creatures of the law, and bound to obey it.’’ And it being 
held, that the title acquired under the acts of Congress was in- 
valid, the defendant officers were held to be bare trespassers, and 
were ejected, and the property restored to its owner. And 
military officers and a garrison of soldiers were ejected by order 
of the court in a case? where barracks had been erected by the 
government on land to which it was held to have no lawful right 
or title. Similar judgments have been rendered and enforced in 
a number of cases where private property has been invaded 
under color of governmental authority. And so in numerous 
eases where the persons holding property adversely claimed 
under State authority, it being held that the State had no title, 
and that the acts of the officers or agents were illegal, and that 
they must deliver possession; and such actions were not suits 
against the State. As said by the Chief Justice: «*In these 
cases (trespass to try title to land held by an officer under claim 
of State authority), he is sued not as an officer of the govern- 
ment but as an individual; and the court is not ousted of juris- 
diction because he asserts the authority of such officer. To 
make out that defense he must show that his authority was suffi- 
cient in law to protect him.’’* And so in suits against consta- 
bles as trespassers for damages in seizing and taking away cer- 
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tain liquors under the South Carolina dispensary act, which was 
held unconstitutional and to afford no protection to those as- 
suming to enforce its summary provisions.!. Another phase of 
this litigation,” was a bill in equity for an injunction against the 
same constables, to enjoin them from making future seizures of 
liquors belonging to the plaintiff, as they had threatened to do; 
and the court then summed up its conclusion: ‘‘ Where a suit 
is brought against defendants who, claiming to act as officers 
of a State, under color of an unconstitutional statute, commit 
acts of wrong and injury to the property of the plaintiff, to 
recover money or property in their hands unlawfully taken by 
them in behalf of the State, or for compensation in damages ; 
or, in a proper case, for an injunction to prevent such wrong and 
injury ; or, in a like case, for a mandamus to enforce the per- 
formance of a plain legal duty, purely ministerial, — such suit 
is not, within the meaning of the Eleventh Amendment, an action 
against the State.’’ 

Deduced from this review of all the authorities, the rules of 
the two classes of cases may be thus summed up: In a suit to 
which the State is neither formally nor really a party, its officers, 
though acting by its orders and for its benefit, may be restrained 
by injunction, when the remedy at law is inadequate, from doing 
positive acts for which they are personally and individually liable, 
taking or injuring plaintiff’s property, contrary to a plain official 
duty requiring no exercise of discretion and in violation of the 
Constitution or laws of the United States. In such cases, where 
they exceed the authority of law, or attempt to act under an 
unconstitutional law, which is no law, the officers ‘* stand 
stripped of their official character,’’ and are to be ‘ treated as 
mere trespassers,’’ and so enjoined, or held liable in damages. 
As said in U. S. v. Lee, when the citizen, ‘‘in one of the 
courts of competent jurisdiction, has established his right of 
property, there is no reason why deference to any person, natural 
or artificial, not even the United States, should prevent him 
from using the means which the law gives him for the protection 
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and enforcement of that right.’’ On the other hand no in- 
junction can be issued against officers of a State, to restrain or 
control the use of property rightly in the possession of the 
State, or money in its treasury when the suit is commenced ; or 
to compel the State to perform its obligations ; or where the 
State has otherwise such an interest in the object of the suit as 
to be a necessary party. All such are within the positive pro- 
hibition of the Eleventh Amendment. 

But the amendment but declared an ancient rule of public 
law. Before the Constitution was ordained or the Union was, 
the principle of sovereign immunity was regnant. In the Con- 
tinental Congress the delegates of Virginia complained of a 
foreign attachment against that Commonwealth, conceiving it 
a violation of her sovereignty under the laws of nations, and 
appealed to the Supreme Executive Council of Pennsylvania for 
relief; and the sheriff was ordered to deliver up the property 
seized; it being declared: ‘* that every kind of process issued 
against a sovereign is a violation of the laws of nations, and is 
in itself null and void.”’! 


The question discussed in these pages is of large importance 
in these litigious times, and the application of the principles 
deduced should solve any concrete case arising with the prac- 
titioner. 


JOSEPH WHELESS. 
St. Lours, Mo. 
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I. Inrropuction. — Between every State and its citizens or 
subjects, there exist certain rights and privileges on the one 
hand, which correspond to certain duties on the other. Every 
individual, on becoming a member of a political community, sac- 
rifices something for which he gains something else in return. 
In a certain sense he gives up his natural freedom for the sake 
of securing protection against the exercise on the part of others 
of their rights of perfect freedom, which might conflict with his 
own. In other words, he consents to restrain his own actions 
within certain limits in order that all others may be compelled 
to do the same. He does more than this. By becoming a 
citizen or a subject of a State, he expressly or tacitly engages to 
assist in maintaining the government of that State. This he 
must do, not only passively, by abiding by its laws, but he must 
actively assist in its support by contributing from his property, 
by giving of his time and personal services, and, if need be, by 
offering up his life in defense of his country. 

The numerous benefits which the government confers upon 
the individual in return for these and other sacrifices need not 
here be recounted. Chief among them is the protection afforded 
him in the enjoyment of life, liberty and property. The rights 
and obligations of a State and of its citizens or subjects are 
reciprocal. 

The State has a right to the allegiance of its citizens or sub- 
jects. Reciprocally, the citizens or subjects have a right to 
demand the protection of their government. 

The citizens or subjects owe a duty to their government to 
support and maintain it. Reciprocally, the State owes to its 
citizens or subjects the duty of protecting them in the lawful 
enjoyment of their rights and privileges. 

The reciprocal nature of allegiance and protection is pointed 
out by an early English author in the following words: ‘* Alleg- 
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iance is the mutual bond and obligation betwixt the king and his 
subjects, whereby we are called his lieges, because we are bound 
and obliged to obey and serve him. And he is called our Nee 
king, because he should maintain and defend us.’’! 

The law of England recognizes for species of allegiance : — 

(1) Natural allegiance, due from native born subjects. 

(2) Acquired allegiance, due from those who have become 
subjects by naturalization. 

(3) Local allegiance, due from aliens, who have come into 
the realm, but who have not been naturalized. s 

(4) Legal allegiance, due from those who have taken the 
oath at the tourn or leet.” 

In the United States, natural born and naturalized citizens 
stand on an equal footing,*® consequently the first two species of 
allegiance, under the English classification, constitute but one 
in America. The third is the same in the United States and in 
all other civilized countries, while the fourth does not appear in 
international law. 

‘¢ The rights of sovereignty extend to all persons and things, 
not privileged, that are within the territory. All strangers are 
under the protection of the sovereign while they are within his 
territories, and owe a temporary allegiance in return for that 
protection.’ 

‘¢ This obligation of temporary allegiance by an alien resident 
in a friendly country is everywhere recognized by publicists and 
statesmen. ’’ 

The same proposition is stated by Broom: ‘‘ As there may be 
a local protection on the king’s part, so there may be a local 
allegiance on the subject’s part.’’ ® 

The right and the duty of a State to protect its citizens or 
subjects, when resident or traveling in a foreign State, is equally 


1 Skeene v. DeVerb. Signif. 88. (U. S.) 154.3 See, also, to the same 
See also Carlisle v. U. S., 16 Wall. effect: Webster’s Works, Vol. VL., p. 


154. 526; Hale’s Pleas of the Crown, Vol. 
2 Broom’s Const. Law, 9. I., Chap. 10; East’s Crown Law, Vol. 
3 2 Wharton’s Digest, 445. I., Chap. 2, Sec. 4; Foster’s Dis- 
4 Wildman’s Institutes of Int. Law, courses upon hasta Treason, Sec. II., 
40. p. 185. 


5 Carlisle v. United States, 16 Wall. 6 Const. Law, p. 10. 
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well settled, so that a citizen or subject going abroad is under a 
double protection, — that of the State in which he sojourns and 
that of his home government. 

One of the principal rights, incident to the equality of States, 
says Sir Robert Phillimore, is ‘* the right of a State to afford 
protection to her subjects, wheresoever commorant.’’ } 

‘*« Every individual who enters a foreign territory, binds him- 
self by a tacit contract, to obey the laws enacted in it, for the 
maintenance of the good order and tranquillity of the realm. 
The converse of the proposition is equally true. Foreigners 
whom a State has once admitted, unconditionally, into its terri- 
tories, are entitled not only to freedom from injuries, but to the 
execution of justice in respect to their transactions with the 
subjects of that State.’’ ? 

‘The American citizen who goes into a foreign country, 
although he owes local and temporary allegiance to that coun- 
try, is yet, if he performs no other act changing his condition, 
entitled to the protection of his own government; and if, with- 
out the violation of any municipal Jaws, he should be oppressed 
unjustly, he would have a right to claim that protection, and 
the interposition of the American government in his favor would 
be considered as a justifiable interposition.’’ * 

To illustrate: a citizen of the State of A., commorant in the 
State of B., has a right to expect the State of B. to protect him 
in the enjoyment of life, liberty and property, and that when 
any of his rights are infringed, the courts of the State of B. 
will be open to him and ready to do him justice equally with 
the citizens of B., and should this protection be denied him, or 
should the courts of B. be closed against him, it will then be- 
come the right and the duty of the State of A. to demand satis- 
faction from the State of B., and, should the latter refuse, it 
will be just ground for retaliation on the part of the formers 
even to the extent of declaring war, if necessary. 

Bearing in mind the relations between the individual and each 
of the two States, we proceed to the consideration of certain 


! 2 Com. upon Int. Law, 1. ®’ Murray v. Charming Betsy, 2 
2 Idem., p. 3. Cranch (U. S.), 119. 
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circumstances affecting the liability of the State which fails to 
protect a foreigner while within her borders. 

II. Discussion or Cases. — The liability of a State within 
whose boundaries the citizens of another State have received 
injuries to person or property, must depend in a great measure, 
upon the personality of the authors of the injury. In this con- 
nection Halleck! makes a triple classification : — 

(1) Where the injury is committed by the rulers or by those 
under their immediate authority. 

(2) Where committed by subordinate officers. 

(3) Where committed by private individuals. 

In each case the liability of the State, internationally, is dif- 
ferent. 

‘¢ There can be no doubt with respect to the responsibility of 
a State for the acts of its rulers, whether they belong to the 
executive, legislative or judicial department of the government, 
so far as the acts are done in their official capacity. States 
have relations with each other only through their respective 
governments, and, in international jurisprudence, the govern- 
ment is the State, no matter what may be its form or dura- 
tion.’’ ? 

With regard to injuries inflicted by subordinate officers, a 
slightly different rule prevails. Such acts may be disclaimed 
by the State as being unauthorized. Such action on the part 
of the government does not, however, relieve it from liability. 
The offender must nevertheless be punished by his own govern- 
ment, or be delivered up to be punished by the party injured.* 

We come next to consider the liability of a State for the in- 
juries committed by its inhabitants upon the citizens of other 
States, and our discussion will be still further limited to the 
unlawful acts done, not by solitary individuals, but by bodies of 
men collectively, in short by mobs. 

Again, a distinction is drawn between the cases in which the 
foreign State itself has been injured and those in which its citi- 
zens have suffered from mob violence. In the former case the 


11 Int. Law, 393. 3 See Leiber’s Polit. Eti‘cs, b. 
2 Idem. VII., Sec. 26. 
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injured State may claim damages immediately from the State in 
which she has suffered; in the latter case her citizens must fully 
exhaust their remedies through the courts of the country before 
_ they can rightfully call upon their home government to interfere 
in their behalf. These principles will more fully appear through- 
out the discussion of the cases on the subject. 

While mob violence is more or less prevalent in all countries, 
yet the cases in which international controversies have arisen out 
of the actions of mobs have been comparatively infrequent. 

In the year 1850, David Pacifico, an English subject resident 
at Athens, having suffered in person and property at the hands 
of a lawless mob, lodged his complaint with the British minister 
at Athens, and sought redress through diplomatic channels. The 
Greek government replied by referring the claimant to the ordi- 
nary courts. This remedy not appearing practicable, the British 
government proceeded to enforce satisfaction by laying an em- 
bargo upon Greek shipping. The argument that Pacifico ought 
to have resorted to the ordinary courts of Greece was held to be 
untenable for the reason that such an attempt would have been 
futile, because of the fact that public opinion was against him, 
and of the further fact that the mob was composed of so many 
persons unknown to him.! 

The British government may or may not have been justified in 
adopting such extreme measures, but the case was one in which 
a British subject had suffered at the hands of a mob, and, jus- 
tice through the ordinary channels being practically denied, and 
the executive refusing to make reparation, his government had 
a perfect right to enforce satisfaction. 

A case, in some respects similar to this, arose in 1854, which 
resulted in the bombardment of Greytown by the commander of 
the United States sloop Cyane. A mob of the inhabitants with 
the connivance of the government of Greytown maltreated the 
citizens of the United States and destroyed their property. The 
injured parties applied for protection to the commander of the 
Cyane, with the results above mentioned. 

In this case, as in the case of Don Pacifico,’ justice in the 


1 Snow’s Cases on Int. Law, p. 246. 2 Supra. 
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ordinary course was denied, and the government in each case by 
its action or inaction practically made itself a party to the 
wrong and brought down upon itself the just penalty of its 
guilt.’ 

This principle of international law was reasserted by Mr. Fish, 
Secretary of State, in the matter of the claim of the United 
States against Brazil for mob injuries inflicted in the latter 
country. ‘The Imperial Government of Brazil,’’ says he, ‘¢ is 
liable as such to the government of the United States for injur- 
ies inflicted in one of its provinces by a mob which was set on 
by the Governor of the province. * * * If persons in the 
service of that government (Brazil) connive at or instigate a 
riot for the purpose of depriving a citizen of the United States 
of his property, the Imperial Government must be held ac- 
countable therefor.’’? 

Mr. Fish’s successor in office, Mr. Evarts, in prosecuting a 
claim against the government of Peru, pushes the responsibility 
of the government still further and states the rule in the follow- 
ing words: ‘* A government is liable internationally for damages 
done to alien residents by a mob, which by due diligence it could 
have repressed.’’ 

This proposition is fair enough and is a recognized principle 
of international law, but the important question will often be to 
determine whether it lay in the power of the government to 
repress the mob. : 

On several occasions has the United States government been 
asked to respond to the claims of foreign nations on behalf of 
subjects who had suffered from mob violence. 

In the year 1851, mobs in New Orleans and Key West, infur- 
iated and excited by the action of the Spanish authorities in 
Cuba in severely punishing certain fillibusters from the United 
States, attacked and maltreated the resident Spaniards and even 
compelled the Spanish Consul at New Orleans to flee for safety. 
Spain presented her claim against the United States both for 
damages sustained by her subjects and for the indignity offered 
her as a State by the attack upon her consul. 


1 See Wharton’s Digest, Secs. 50d. and 224. 2 Wharton’s Digest, p. 602. 
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Mr. Webster, then Secretary of State, drew a sharp distinction 
between the liability of the United States on the two claims as 
follows: ‘* It (the United States government ) supposes that the 
rights of the Spanish Consul, the public officer residing here 
under the protection of the United States government, are quite 
different from those of Spanish subjects who have come into the 
country to mingle with our own citizens and here to pursuetheir 
private business and objects. The former may claim special in- 
demnity, the latter are entitled to such protection as is afforded 
to our own citizens. While, therefore, the losses of individuals, 
private Spanish subjects, are greatly to be regretted, yet it is 
understood that many American citizens suffered equal losses 
from the same cause. And these private individuals, subjects 
of Her Catholic Majesty, coming voluntarily to reside in the 
United States, have certainly no cause of complaint, if they are 
protected by the same law and by the same administration of 
law, as native born citizens of this country.” ! 

The claim of Spain on her own behalf was satisfied by Con- 
gress on the recommendation of President Filmore,’ as a matter 
of right. With regard to the claims of the injured Spanish sub- 
jects, what was virtually a compromise, was effected. Out of 
sympathy for the innocent sufferers and in consideration of the 
friendly relations existing between the two nations, and as a 
token of appreciation to the magnanimity of the Queen of Spain 
-in pardoning certain offenders in Cuba, Congress in 1853 appro- 
priated a sum of money sufficient to indemnify the Spanish sub- 
jects who had been injured. 

The payment was made with the strict understanding that no 
liability was admitted by the United States that no precedent 
should thereby be established. In this whole matter the United 
States government was undoubtedly actuated by a spirit of fair- 
ness and no attempt was made to shirk any responsibility which 
properly rested upon it. The United States government simply 
followed the rule of international law as enunciated by Mr. 
Buchanan only a few years earlier, when denying the right of 


1 Mr. Webster, Secretary of State, 2 Five Messages and Papers of the 
to Mr. Calderon de la Barca, Nov. 13, Presidents, 113. 
1851, Manuscript Notes, Spaio. 
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the United States to interfere under similar circumstances in 
behalf of its own citizens, resident in Peru. ‘If the laws of 
Peru,’’ says he, ‘* are administered promptly and impartially 
toward American citizens, and with a just regard to their rights, 
they have no cause of complaint. In such cases they have no 
right to appeal for redress to the diplomatic representative of 
their country, nor ought he to regard their complaints. It is 
only where justice has been denied or unreasonably delayed by 
the courts of justice of foreign countries, where these are used 
as instruments to oppress American citizens or deprive them of 
their just rights, that they are warranted in appealing to their 
government to interpose.’’ ! 

The same principle has been held to apply in the case of cer- 
tain British subjects who were injured by a mob in Texas in 1880. 
The Secretary of State, after having consulted the Attorney- 
General, held that the offense ‘* was against the peace and dig- 
nity of Texas’’ and ‘‘ cognizable only by the authorities of that 
State.”’ ‘So far as their legal remedy is concerned, they stand 
as to their natural and civil rights in precisely the same condition 
as to recourse to the State tribunals as the citizens of that 
State.’’? Mr. Evarts also pointed out, as Mr. Webster had 
done in 1851, the superior privileges of aliens in being allowed 
to seek civil redress in the courts of the United States. 

In October of the same year, a lawless mob having obtained 
the mastery over the law and the local authorities at Denver, - 
directed its fury against the Chinese residents, with the result 
that a number of Chinese subjects were injured in person and 
property and one of their number was killed. In reply to the 
claim for indemnity, presented by the Chinese government, 
Mr. Evarts called attention to the effective work of the local 
authorities in suppressing the rioters, arresting the ringleaders, 
and restoring order, within the short space of twenty-four hours. 
‘*Under circumstances of this uature,’’ says he, ‘* when the 
government has put forth every legitimate effort to suppress a 
mob that threatens or attacks alike the safety or security of its 


1 Mr. Buchanan, Secretary of State, 2 Mr. Evarts, Secretary of State, to 
to Mr. Oswa, Feb. 1, 1848, Manuscript Sir E. Thornton, May 22, 1880, MSS. 
Notes, Peru. Notes, Great Britain. 
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own citizens and the foreign residents within its borders, I know 
of no principle of national obligation, and there certainly is none 
arising from treaty stipulations, which renders it incumbent on 
the government of the United States to make indemnity to the 
Chinese residents of Denver, who, in common with citizens of 
the United States at the time residents in that city suffered 
losses from the operations of the mob. Whatever remedies may 
be afforded to the citizens of Colorado, or to the citizens of the 
United States from other States of the Union, resident in Colo- 
rado, for losses resulting from that occurrence are equally open 
to the Chinese residents of Denver who may have suffered from 
the lawlessness of the mob. This is all that principles of inter- 
national law and the usages of national comity demand.’ } 

The same words were reiterated by Mr. Blaine, who succeeded 
Mr. Evarts as Secretary of State during the pendency of the 
negotiations. 

Searcely had the Chinese government abandoned its claim, on 
account of the injuries suffered at Denver, when her subjects 
were still more cruelly outraged at Rock Springs, Wyoming. 
The disturbance grew out of the refusal by the Chinese laborers 
at Rock Springs to join with others employed in the mines, in a 
strike for higher wages, and the result was that twenty-eight 
Chinese subjects were killed outright, fifteen were wounded, and 
many more were driven from their homes, with a loss of prop- 
perty to the amount of $147,000. While similar in some re- 
spects to the case of the Denver mob, from a legal point of view 
it was vastly different. 

The fact that the mob was composed, not of citizens of the 
United States, but of aliens, saved this country from much of 
the disgrace, but in no wise relieved the government from 
responsibility.” 

The great differerice in the two cases is to be found in the 
fact that at Denver every effort was made to preserve and to re- 
store order, a mob of five thousand men having been quelled in 
a single day, while at Rock Springs no adequate measures were 


1 Mr. Evarts, Secretary of State, to 2 1 Wharton’s Digest, p. 472. 
Chen Lan Pin, Dec. 30, 1880, MSS. 
Notes, China; For. Rel. 1881. 
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taken by the local authorities either to prevent or suppress the 
riot, and in the further fact that in the former case prompt and 
effective measures were taken to bring the offenders to justice, 
while in the latter, to quote President Cleveland, ‘the pro- 
ceedings in the name of justice, for the ascertainment of the 
crime and fixing the responsibility therefor, were a ghastly 
mockery of justice.’’! 

Notwithstanding this manifest failure of justice, the United 
States government still disclaimed any liability to the Chinese 
government. In order, however, to do justice and at the same 
time avoid future embarrassments, on-account of the defective 
machinery for compelling justice to be administered by the local 
courts, the executive again appealed to the generosity of Con- 
gress, and recommended, in his special message of March 2, 
1885, that relief be granted to the sufferers ‘* with the distinct 
understanding that such action is in no wise to be held asa prec- 
edent, is wholly gratuitous and is resorted to in the spirit of pure 
generosity toward those who are otherwise helpless.’’ 

The appropriation was accordingly made by Congress, and as 
the Chinese government sought reparation for injuries, rather 
than the establishment of a principle of international law, the 
sum appropriated was accepted, — whether as a matter of right 
oras a mere gratuity, — as entirely satisfactory both to the 
Chinese government and to the injured parties. 

There can be little doubt that the claim of the Chinese govy- 
ernment, in the Rock Springs case, was entirely valid and just. 
For here was an injury inflicted upon Chinese subjects by a mob 
within the territory of the United States, and moreover a pal- 
pable failure both to prevent the commission of the injuries and to 
punish the offenders, but so long as the United States is willing 
to respond in damages on such occasions, it is not likely that any 
government will interpose an objection to her holding whatsoever 
views she may on questions of international law. 

In March, 1891, eleven men of Italian nativity were lynched 
by citizens at New Orleans. The fact that the men lynched were 
_ guilty of most heinous crimes did not deprive them of their rights 


1 8 Messages and Papers of the Presidents, 385. 
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to be protected. It is generally admitted that the purposes of 
the mob were known to the authorities several hours in advance, 
and that notwithstanding, they did not take adequate measures 
to protect the prisoners. Moreover, the mob being composed of 
the ‘* prominent citizens ’’ of New Orleans, no indictments were 
returned by the grand jury and no prosecutions were instituted. 

The Italian minister promptly and rather too violently de- 
manded both the punishment of the participants and indemnity 
for the families of those who were killed. Here was an injury 
and a manifest failure of justice, and therefore a very proper 
case for the United States government to respond to the claims 
for damages. After considerable negotiation, the matter was 
settled to the entire satisfaction of all concerned, by the pay- 
ment by the United States to the government of Italy the sum 
of 125,000 francs ($24,330.90), which, in the words of Presi- 
dent Harrison, ‘‘ was accepted by the King of Italy with every 
manifestation of gracious appreciation, and the incident has been 
highly promotive of mutual respect and good will.’’! 

In the payment of this claim the United States made her 
usual protest that she did not recognize any liability on account 
of the injuries inflicted, and, by denominating the payment a 
mere gratuity, rather than the satisfaction of a just demand, 
sought to avoid future difficulties arising from the establishment 
of troublesome precedents. 

It was not long, however, before the United States found her- 
self in need of these very precedents, for in October of the same 
year,? a number of sailors from the United States Steamship 
Baltimore were attacked by a mob on the streets of Valparaiso, 
Chile. It was shown at the investigation that the purpose of 
the mob was known in advance and that even after the rioting 

‘began, the police authorities not only did not attempt to suppress 
the rioters, but the evidence went to show that they actively as- 
sisted the mob in its attack upon the American sailors, one Riggin 
having been shot to death by a policemen, or a soldier, while lying 
unconscious in the arms of a comrade. 

Under such circumstances, regardless of precedents, the 


1 9 Messages and Papers of the Presidents, 316. 2 1891. 
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United States very properly, though inconsistently, demanded 
satisfaction from the Chilean government. After considerable 
negotiation, the government of Chile paid as an indemnity to the 
families of the sailors of the Baltimore who were killed and to 
those who were injured the sum of $75,000. ‘* This,’’ said 
President Harrison, ** has been accepted not only as an indemnity 
for a wrong done, but as a most gratifying evidence that the 
government of Chile rightly appreciates the disposition of this 
government to act in a spirit of the most absolute fairness and 
friendliness in our intercourse with that brave people.’’! 

Within the last few years claims have been made by the United 
States against the Turkish government on account of injuries 
inflicted upon American citizens in the realm of the Sultan, and 
particularly for the pillage and destruction of missionary property 
at Harpoot and Marash during uprisings at those places. The 
United States Minister ‘+ prior to those outrages and in antici- 
pation of danger, demanded protection for the persons and 
property of our missionary citizens in the localities mentioned.” 
Nevertheless ‘* strong evidence exists of actual complicity of 
Turkish soldiers in the work of destruction and robbery.’ ? 

This case is very similar to that against Chile, and should be 
settled in a similar manner, though the United States govern- 
ment in pushing its claim, finds it embarrassing to be reminded by 
the Sultan of its former protestations of non-liability when made 
defendant in cases exactly similar. 

Under such circumstances it would seem highly desirable that 
Congress should enact laws making outrages committed by 
mobs cognizable by the Federal court, when the rights of for- 
eigners have been invaded, thus putting it in the power of the 
national government to punish such offenders as, by their 
misdeeds, involve that government in international complica- 
tions. 

III. Conctusion.— When citizens or subjects of one State 
are injured while commorant in another State, the first question 
is as to the personality of the injured party. If he is an ambas- 


19 Messages and Papers of the 29 Messages and Papers of the 
Presidents, 315. Presidents, 716. 
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sador or other diplomatic officer, the injury is to the country 
which he represents and greater liability results. The injured 
State may claim redress immediately through diplomatic chan- 
nels. On the other hand should the party injured be a private 
individual, the injury would be personal to him and it would be 
the duty of his home government only to see that he should be 
accorded a full measure of justice. 

The next consideration would relate to the personality of 
those who had inflicted the injury. If the guilty parties are 
found to be a mob of private individuals, the question arises, 
could the government by proper measures have prevented the 
injury, or have all proper steps been taken towards bringing the 
offenders to justice and affording relief to the injured? If the 
former question is answered in the negative and the latter in the 
affirmative, then the foreigners have been protected equally 
with the State’s own citizens, there has been no failure or per- 
version of justice, and there is no liability on the part of the 
government within whose limits the injury was done. 

If the former question is answered in the affirmative or the 
* latter in the negative, then there is a failure of justice and the 
State by its nonfeasance or misfeasance, becomes a party to the 
wrong and is responsible directly to the injured persons, just as 
if the injury had been done by the government itself and not by 
its citizens or subjects. 

In such a case it is the right and the duty of the home gov- 
ernment of the injured persons to call upon the government of 
the State wherein the injuries occurred to redress the injuries 
inflicted upon its citizens or subjects. 

Should satisfaction, for any reason, even for a defect in the 
organization of the government, be refused under such circum- 
stances, the State so refusing gives to the claimant State a just 
cause for resorting: to reprisal or even to war, to enforce her 
claim, and moreover forfeits her right to the benefits of inter- 
national law and to a place among the civilized nations of the 
world. 

Francis J. R. 

CHICAGO. 
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MUNICIPAL BOARDS OF HEALTH AND QUARANTINE 
REGULATIONS. 


The alleged presence of the bubonic plague in San Francisco, 
together with the restrictions placed in consequence upon the 
Chinese quarter of that city, and the resort to the Federal court 
by the Chinese residents, has given rise to some very interesting 
interpretations respecting the law limiting the powers of boards 
of health, in the matter of quarantine regulations. 

The first case to arise, in consequence of the regulations of 
the board of health, was that of Wong Wai v. John M. Will- 
tamson et al., constituting the Board of Health of the city and 
county of San Francisco and the Federal quarantine officer of 
that port. In this case the complainant brought his suit on be- 
half of twenty-five thousand Chinese residents of the city, to 
enjoin the defendants from imprisoning the Chinese residents 
within the limits of the city of San Francisco, and from com- 
pelling them to submit to inoculation by a serum known as the 
Haffkine prophylactic, as a preventive against the plague. 

The action of the board has been taken in pursuance of a reso- 
lution adopted by it to the effect that it was the sense of the 
board that the bubonic plague existed in the city, and that 
measures should be taken to meet it. These measures took the 
form of preventing Chinese residents, and others who happened 
to be staying in the city, from leaving unless they held a certifi- 
cate of the board of health that they had been inoculated 
with the Haffkine prophylactic. This restriction, it was urged, 
constituted an unreasonable discrimination against the Chinese 
residents. On this point Judge Morrow said: — ; 


The conditions of a great city frequently present emergencies affect- 
ng the public health, comfort, and convenience. Under such circum- 
stances officers charged with the duties pertaining to this department 
of the municipal government should be clothed with sufficient authority 
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to deal with the conditions in a prompt and effective manner. * * * 
But when the municipal authority has neglected to provide suitable 
rules and regulations upon the subject and the officers are left to adopt 
such methods as they may deem proper for the occasion, their acts are 
_ open to judicial review, and may be examined in every detail to deter- 
mine whether individual rights have been respected in accordance with 
individual requirement. 


The case of Blue v. Beach,’ was cited at length. The follow- 
ing portion of it contains the statement of the principle upon 
which the court relied in the present case: — 


If the legislature in the interest of the public health enacts a law, and 
thereby interferes with the personal rights of an individual — destrovs 
or impairs his liberty or property — it then under such circumstances 
becomes the duty of the courts to review such legislation, and deter- 
mine whether it in reality relates to, and is appropriate to secure the 
object in view, and in such examination the court will look to the sub- 
stance of the thing involved and not be controlled by mere forms. 


Applying this principie to the actions of the board of health, 
the court decided that under the circumstances their acts were 
unjustifiable and did not tend to attain the object at which they 
were ostensibly directed, the prevention of the plague. 

With regard to the compulsory inoculation with the Haffkine 
prophylactic, the court decided that its use under the circum- 
stances afforded no protection to the public health and was 
therefore unjustifiable. 

In discussing the discriminatory character of the regulations 
the court cited the well-known cases of Ah Kowv. Nunan,? In 
re Lee Sing,® and In re Jacob.‘ 

The next case to come before the United States Circuit Court 
in connection with the quarantine was that of Jew Ho v. Will- 
iamson et al. As a result of the decision in the Wong Wai 
case, the board of supervisors of San Francisco passed an 
ordinance authorizing the board of health to take all steps 
necessary to prevent the spread of contagious diseases in the 
city and county of San Francisco. Accordingly, the board of 


1 36 N. E. Rep. 89. 3 43 Fed. 359. 
2 5 Saw. (U. 8S.) 552. 4 98 New York, 108. 
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health established a strict quarantine over Chinatown, placing 
ropes at the end of the streets and guarding them with police. 
Whereupon complainant filed his bill, in which he averred that 
there was no bubonic plague in the city and the regulations of the 
board of health were arbitrary and unreasonable, and also dis- 
criminatory in that they were not enforced against residents of 
the same district not Chinese. It was contended on behalf of 
respondent that the acts of the board of health were authorized 
by the police power. Mugler v. Kansas, had been cited by the 
respondents; but the court called attention to the qualifying 
portion of the opinion as follows: — 


The courts are not bound by mere forms, nor are they to be misled 
by mere pretenses. They are at liberty — indeed, are under a solemn 
duty —to enter upon the inquiry whether the legislature has tran- 
scended the limits of its authority. If therefore a statute purporting 
to have been enacted to protect the public health, the public morals, 
or the public safety, has no real or substantial relation to these objects, 
or is a palpable invssion of right secured by the fundamental law, it is 


the duty of the courts to so adjudge, and thereby give effect to the 
constitution.” 


The court thereupon decided that the reasonableness of the 
regulation was the matter which it had to determine, and in this 
connection delivered the following strong and suggestive utter- 
ances: — 


The purpose of quarantine and health laws and regulations with 
respect to contagious and infectious diseases, is directed primarily to 
preventing the spread of such diseases among the inhabitants of local- 
ities * * * In this respect these laws and regulations are under 
the police power of the State and may be enforced by quarantine, and 
health officers in the exercise of a large discretion as circumstances may 


1 123 U. S. 623. case was tried in conjunction with the 

2 Chy Lung v. Freeman, 92 U. S. Hon. William W. Morrow, Circuit 
275, 280, was cited, and so was Ex Judge. Other cases cited in the same 
parte Whitwell, 98 Cal. 73, 78, the connection were Health Department 
opinion in which was written by Mr. vv. Rector, 145 N. Y. 32; In re Smith, 
Justice De Haven, at present U. S. 146 N. Y. 67, and Lawton v. Steele, 152 
District Judge for the Northern Dis- U.S. 133. 
trict of California, before whom the 
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require. The object of all such rules and regulations is to confine the 
disease to the smallest possible number of people; and hence when a 
vessel in a harbor, a car, on a railroad, or a house on land is found 
occupied by persons afflicted with such a disease, the vessel, the car, 
- or the house, as the case may be, is cut off from all communication with 
the inhabitants of adjoining houses or contiguous territory, that the 
spread of disease may be arrested at once and confined to the least 
possible territory. 


The court decided that the regulations of the Board of Health 
did not satisfy these requirements. 

With regard to the question of discrimination the case of 
Yick Wo v. Hopkins was cited, and the actions of the board of 
health were declared to have shown administration of the law 
‘with an evil eye and unequal hand,’’ to such an extent as to 
render them discriminatory. 

The quarantine instituted by the board of health was raised, 
but the power was, however, reserved to quarantine houses 
where the plague might be suspected to have manifested itself. 


Austin Lewis. 
SaN FRANCISCO. 
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‘* THE GEORGIA DUMB ACT OF 1850.”’! 


Inasmuch as there are but few lawyers at the bar to-day in 
Georgia, who practiced under the old regime, perhaps it would 
be of some value to the discussion that is to follow should I 
attempt a brief statement of the law as it stood before the pass- 
age of the act of 1850, and as it stands modified by that act, 
In doing this, I shall incidentally give the opinions of a number 
of judges and writers on the subject. 

Prior to the passage of this act the English practice prevailed 
in Georgia. Nisbet, J., in an early opinion,? in illustrating and 


stating an English practice, quoted Lord Brougham as follows: 
‘*Lord Ellenborough was not one of those judges who, in 
directing the jury, merely read over their notes, and let them 
guess out the opinions they have formed, leaving them without 


any help or recommendation in forming their judgments. Upon 
each case that came before him he had an opinion, and while he 
left the decision to the jury, he intimated how he thought him- 
self. This manner of performing the office of a judge is now 
generally followed and most commonly approved.’’ It is a mis- 
take to suppose that, under the English rule as practiced in 
Georgia, that juries were mere puppets to register the will of the 
judge. After an elaborate discussion of the rule, Judge Nisbet, 
in the case above quoted, concludes as follows: ‘* Whilst we 
thus concede to the judge the right of opinion on the facts, we 


1 Being a paper read at the last 
meeting of the Georgia Bar Associa- 
tion at Warm Springs, Georgia, by 
Francis D. Peabody. It will be noted 
that the statute which was the subject 
of the debate makes it error for the 
judge, in any trial by jury, to express 
or intimate his opinion as to what has 
or has not been proved, or as to the 
guilt of the accused. Several years 
ago the venerable Chief Justice Bleck- 


ley dubbed this statute ‘‘The Dumb 
Act of 1850;’’ hence the caption of 
this article. Noaction upon the prop- 
osition to endeavor to secure the 
repeal of the statute in question was 
taken by the Georgia Bar Association. 
The subject is of equal interest in 
those jurisdictions where similar con- 
stitutional or statutory rules prevail. — 
Eps. AM. Law Rev. 
2 Holder v. State, 5 Ga. 441. 
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have held that he shall not direct the jury how they shall find, 
but shall leave that distinctly to them. The distinction between 
opinion and direction runs through all the books; whilst the 
judge may give to the jury his help orrecommendation in making 
up their verdict, yet they are to be left free to judge for them- 
selves. The judgment on the facts should not be left by infer- 
ence to the jury; it ought to be distinctly abandoned to them. 
Their unquestioned right ought to be intelligibly presented to 
them, and they ought to be invited to its exercise, in all cases, 
where the court intimates an opinion. They should be made to 
feel that upon them alone devolves the responsibility of their 
verdict. They ought not to be permitted to feel that they can 
take shelter under the opinion of the court.’’ 

Referring to this and other Georgia cases, that learned jurist 
and writer, Judge Seymour D. Thompson, says: ‘* These and 
other decisions before the passage of the statute, exhibited a 
strong tendency in the Supreme Court of Georgia to uphold 
with firmness the independence of the juries. Thus, in a cele- 
brated capital case it was held error for the judge, in his charge 
to the jury, to intimate doubts as to the competency of certain 
legal testimony which had been offered before them, since this 
was calculated to weaken its effect in their minds. So, it was 
error to remind them of the existence of the Supreme Court, to 
which the defendant could carry his case, if evidence offered in 
his behalf had been improperly rejected, and an appeal in con- 
sequence should become necessary. Such a remark, however 
well intended, was calculated to lessen, in the minds of the jury, 
the sense of their responsibility, and, at the same time, convey 
the idea that the proof already before them was not sufficient to 
acquit the defendant.’”’ ! 

In the Federal courts, a rule obtains similar to.that in the 
English courts. The rule is thus stated by Mr. Justice Gray: 
** Trial by jury in the courts of the United States is a trial pre- 
sided over by a judge, with authority not only to rule upon 
objections to evidence and to instruct the jury upon the law, 


1 Thompson, on Charging the Jury, Potts v. House, 6 Ga. 324; Monroe v. 
p. 53; citing State v. Glass, 1 Ga. State, 5 Ga. 86. 
475-487; Bell v. Mann, 5 Ga. 456-471; 
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but also, when in his judgment the due administration of justice 
requires it, to aid the jury by explaining and commenting upon 
the testimony, and even giving them his opinion upon the ques- 
tions of fact, provided only he submits those questions to their 
determination.” ! 

The act under discussion was passed February 21, 1850. Its 
caption is as follows: ‘* An act to prevent judges of the several 
superior courts “in this State from making certain charges or 
giving their opinions to or in the hearing of the jury, and to 
define the same as error.’’ The’first section provides ‘ that it 
shall not be lawful for any or either of the judges of the several 
superior courts of this State, in any court, whether civil or 
criminal, or in equity, during its progress, in his charge to the 
jury, to express or intimate his opinion as to what has or has 
not been proved, or as to the guilt of the accused.’’ The second 
section provides that a violation of the provisions of the first 
section shall constitute reversible error. The act as codified 
appears in Section 4334 of the Civil Code of 1895. 

It is worthy of observation, in passing, that had the body of 
the act literally followed the caption, the judges would have 
been prohibited from expressing an opinion on the law, as well 
as the facts. The draftsman of the caption must have had the 
provisions of the Constitution of 1777 before him, which made 
juries judges of the law, as well as of the facts,‘in both civil 
and criminal cases; but he weakened when he came to the body 
of the act, and left the judges the privilege of expressing their 
opinion on the law, but not on the facts. 

At the time this actjwas*passed, the Constitution of 1798 was 
in force. The provision of that instrument on jury trial was as 
follows: ‘‘ Trial by jury, as heretofore used in this State, shall 
remain inviolate.’’? In a case decided before the passage of 
the act, Warner, J., said of this provision: ‘* The trial by jury 
contemplated by the Constitution is evidently a trial by a com- 
mon law jury of twelve free and lawful men of the body of the 
county.’’* In another case, Lumpkin, J., said: «* The provis- 
ion in ourgState Constitution that trial by jury, as heretofore 


1 United States v. Philadelphia R. 2 Cobb’s Digest, p. 1125. 
Co., 123 U. S. Rep. 113. 5 Jones v. State, 1 Ga. 616. 
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used, shall remain inviolate, means that it shall not be taken 
away, as it stood in 1798, when that instrument was adopted,’’ ! 
etc. There can be no question that the practice that obtained 
in Georgia in 1850, and prior thereto, was the same as that 
‘‘ heretofore used in this State’’ at the time of the adoption of 
the Constitution of 1798. 

Blackstone, who published his commentaries about thirty- 
three years prior to 1798, in his chapter on * Trial by Jury,’’ 
says: ‘* When the evidence is gone through on both sides, the 
judge, in the presence of the parties, the counsel, and all others, 
sums up the whole to the jury, omitting all superfluous cireum- 
stances, observing wherein the main question and the true issue 
lies, stating what evidence has been given to support it, with 
such remarks as he thinks necessary for their direction, and 
giving them his opinion in matters of law arising upon that 
evidence.’ ? 

Independent of the effect of the words ‘‘ as heretofore used 
in this State,’’ it would seem that one of the common law in- 
cidents of ‘* Trial by Jury’’ was ‘‘the privilege and duty of 
the court to comment upon the evidence, to pronounce upon its 
competency and to sum it up, and its right to express its opinion 
upon the facts proven.’’? 

It is a remarkable fact that, although this act has been before 
the Supreme Court of Georgia scores of times, and has proven 
the rock on which many admirable charges have split, yet, so 
far as I am at present advised, I know of no case in which its 
constitutionality has been questioned; and yet, no less a person- 
age than Mr. Joseph Choate has expressed a grave doubt as to 
the constitutionality of all such statutes; and our own former 
Chief Justice Bleckley has strongly condemned the statute, and 
more than intimated a doubt as to its constitutionality. 

Various suggestions have been made as to the probable rea- 
sons that led to the passage of the act of 1850. In 1848 Mr. 
Justice Nisbet, in one of the cases already quoted, discussed the 
then existing English rule pro and con. He let fall an observa- 


1 Steamboat Co. v. Foster, 5 Gar 2 Cooley’s Blackstone, vol.2, p. 234. 
207. 3 Holder v. State, 5 Ga. 442. 
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tion that throws a flood of light on the reasons that most likely 
influenced the legislature two years later to pass the act. 

Speaking of the expression of opinion by the judge, he said: 
‘© It seems to me that it is particularly wrong, in view of the 

fact that, except in a few distinguished instances, the verdict of 
a jury cannot be reached for a finding contrary to the facts, by 
any corrective tribunal. Through the jury, therefore, the judge, 
as a general rule, is made irresponsible for his opinion on the 
evidence.” 

This statement of the then existing practice as’ to new trial 
on the ground that the verdict was contrary to evidence is borne 
out by a prior decision in 1847, and is thus stated: ‘* The rule 
for our guidance is clearly defined in the books, and is this: 
* That the verdict will not be set aside as contrary to evidence when 
there has been evidence on both sides, and no rule of law violated, 
nor manifest injustice done, although there may appear to have 
been a preponderance of evidence against the verdict.’’’ And 
also, in a subsequent case, decided in 1849, Stroud v. Mays.? 

The opinion in the case of Sparks v. Noyes,® decided in 1879, 
‘and which is now codified as section 5585 of the Civil Code of 
1895, furnishes a good illustration of legal evolution. By this 
section, sustained by an unbroken line of later decisions, not 
only can a judge ‘* grant a new trial on the sole ground that the 
verdict is contrary to evidence,’’ but when he does it, his dis- 
cretion will not be controlled, unless it appear from the record 
that he abused his discretion. Of course, his refusal to grant a 
new trial is reversible by the Supreme Court where the record 
shows that the verdict is contrary to the evidence relied on to 
support it. 

It would seem to be a fair historical conclusion that Judge 
Nisbet, in the expression quoted, voiced the controlling reason 
that induced the legislature to enact perhaps the most radical 
piece of legislation ever directed at the institution of ‘* Trial by 
Jury.”’ 

As the practice then stood, undoubtedly the judge could, 
through the jury, commit irresponsible error; error that could 


1 Peek v. Land, 2 Kelly, 16. 2 7 Ga, 275. 5 64 Ga. 437, 
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not be reached by a reviewing court, nor even be corrected by 
himself by the granting of a new trial! and it cannot be doubted 
that in many instances this led to wrong conclusions. Although, 
in almost the same breath, Judge Nisbet added: ‘* I am aware 
too, that there are cases where such a power in the court is not 
only desirable, but necessary. In cases of great complexity, it 
is right that the jury should have the aid of the court in mak- 
ing up their verdict. How to limit the right of opinion, so as 
- to secure it from abuse and yet secure its advantages, is the 
difficulty. Now, the rule is without limitation. An opinion 
may be expressed bythe court in all cases, and there is no 
restriction, but that which good sense and respect for the great 
fundamental doctrine of the trial by jury imposes; a restriction 
which, I am free to admit, has proven sufficient very generally 
in our courts, but which might not always be felt as any re- 
striction at all. We pretend not to suggest any modification of 
the rule; to modify it, if indeed necessary, belongs to the 
legislature. We adhere to the rule.’’? 

From this, it would appear that up to that time (1848), the 
‘* good sense’’ of the judges had proven a sufficient restriction, 
but the learned and anxious judge seemed to have some fear as 
to the perpetuity of this commodity in the future, a fear not 
borne out by our judicial records of the past half century. 

Mr. Justice Lumpkin, too, expressed himself in an early case 
(1848) on this rule, as follows: ‘* We doubt whether it would 
be wise even in the legislature to alter the law as it now stands. 
And yet we are quite clear, as we have heretofore declared, that 
it is altogether better that the judges should go short of rather 
than transcend their powers in expressing their opinion on the 
testimony.’’ ? 

If I am correct in my conclusion as to the paramount reason 
that led to the adoption of the new rule, then as the reason 
has fallen, should not the rule fall also? If the practice has so 
changed by the evolution of time as no longer to lead to the 
abuse then likely to grow up under the old rule and which 
made the new rule necessary in the opinion of the legislature, 


1 5 Ga. 443. 2 Bell v. Mann, 5 Ga, 471. 
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then why not abolish the new rule and go back once more to 
real trial by jury, with all of its benefits restored, and with its 
most objectionable feature eliminated? 

What can be more illogical than the admitted right to grant 
a new trial on the sole ground of the verdict being contrary to 
evidence, and yet to deny to that same judge the right before 
verdict of expressing a simple opinion, without direction to the 
jury, that would most likely save them from making an incor- 
rect verdict, and save the court from having to set it aside, and 
save the Supreme Court from having to review the decision, 
and save the county the expense of another trial? 

Even further: Our judges now can ‘‘ adjudicate, as a question 
of law, on a motion for nonsuit, that there is nothing for the 
jury to try.”’! By what process of reasoning can this power be 
upheld, and the lesser power denied, of a simple expression of 
opinion? Every judgment of nonsuit is predicated on the 
judge’s opinion of the evidence, at last. He can express a con- 
trolling opinion on the whole of it, but not a word of advisory 
opinion on a part of it. He can demolish the whole structure, 
and yet dare not remove one shutter to let in the light, whereby 
the jury may see its way to a right verdict. 

The act of 1850 has fulfilled its purpose; perhaps, a com- 
mendable purpose. Let it stand aside. There is nothing radi- 
cal in the demand for the repeal of this act. It is not some- 
thing new and untried that is proposed, but rather a return to 
the ‘‘old paths.’’ The fear expressed by Judge Nisbet over 
fifty years ago that the restriction of the ‘‘ good sense’ of the 
judges might not always be felt as any restriction at all, has 
proven groundless in those jurisdictions where the old rule has 
always prevailed. It has worked well in England, in our own 
Federal courts, and in the courts of many of our States; and 
the conclusion would appear to be irresistible that it would have 
worked equally as well had it been left in the juridical system 
of Georgia. 

As matter of actual practice, the judges, in charging under 
the act of 1850, become so nervous in their effort to plumb to the 


1 Smith v. C. R. R. & Bkg. Co., 82 Ga. 801. 
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requirements of that act, and not express any opinion on the 
facts, that they frequently fail to express any very clear opinion 
upon the law. And again, in most cases, the line of demarka- 
tion between law and fact, and questions of mixed law and 
fact, is so shadowy, that the fear of committing reversible error 
makes the judges shun these questions and leave the jury un- 
aided and uninstructed thereon. 

There exists a reason why the jurors of 1900 need the advice 
and assistance of the judges more than did the jurors of 1850. 
Although the general standard of intelligence has advanced, it 
can hardly be claimed that this is true of jurors, as a class. It 
is an admitted fact that the juries of Georgia do not, as a gen- 
eral rule, represent the best class of citizenship. The man of 
affairs, whose wisdom and experience eminently fit him to pass 
on the issues made in litigated cases, shuns the jury box; and 
is generally shrewd enough to avail himself of some of the all 
too numerous jury exemptions. His less intelligent neighbor is 
sworn in; and, this kind predominating, they all the more need 
the aid and assistance of the trained and skilled mind of the 


trial judge to guide them to a right conclusion. Jury duty is 
an incident in the life of the juror. To arrive at the truth, by 
legal means is the life work of the judge. The one is a raw 
recruit; the other is a veteran of many forensic battles between 
truth and error, and between right and wrong. Let the veteran 
be free to guide and assist the raw recruit, and he will the more 
often hit the mark. 


F. D. Peasopy. 
CoLuMBvsS, Ga. 
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THE CHOICE OF PRESIDENTIAL ELECTORS. 


The choice of presidential electors is a pertinent question at 
the present time, when we are once more about to select an in- 
cumbent for the highest office in the republic. If the existing 
method of election is unjust, or unwise, or contains latent possi- 
bilities of abuse, now is the time peculiarly fitted for a discussion 
of the remedy. 

By no difficulty were the authors of the Constitution more 
perplexed than the problem how to.choose the President and 
Vice-president of the United States. It was the hardest problem 
they had to solve, and so many various and conflicting schemes 
were propounded for the purpose that it seemed as though no 
agreement could ever be reached. Eventually on the eve of ad. 
journment of the convention, the committee of detail reported 
a plan for the creation of an intermediate college of electors by 
whom the chief executive officers of the country should be 
chosen. Each State should select a number of electors equal to 
the number of its Senators and Representatives, these electors to 
be the most eminent citizens of their respective States, and that 
they should pick out the most eminent statesman in the whole 
nation for its chief magistrate. 

There was entire unanimity among the delegates of all shades 
of political thought that the President and Vice-president should 
be selected free from party strife, so that they should faithfully 
represent the people irrespective of party ties or party policies. 

One great object held in view in the adoption of this artificial 
system of election, was to remove the selection of the President 
as far away from the people as it was possible. 

Roger Sherman, of Connecticut, claimed ‘that the people 
would never be sufficiently informed of the character of men to 
vote intelligently for the candidates that might be presented.’’ 
Charles Pinckney, of South Carolina, was afraid ‘that the 
people would be incited by designing and active demagogues.”’ 
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George Mason;,of Virginia, declared ‘‘ that it would be as un- 
natural to.refer the choice of a proper person for President to 
the people as to refer a trial of colors to a blind man.’’ EI- 
bridge Gerry, of Massachusetts, said, ‘‘ a popular election was 
_ radically vicious.’’ Alexander Hamilton expressed the opinion 
jn the ** Federalist,’’ ** that it was desirable that the immediate 
election should be made by men capable of analyzing the quali- 
ties adapted to the station, and acting under circumstances favor- 
able to deliberation.’” The main purpose was to confide the 
selection of a chief magistrate to a council composed of the 
‘‘ wisest, virtuousest, discreetest, best,’’ of the nation; and the 
opposition to the popular mode was so strenuous and over- 
whelming that only one State, Pennsylvania, voted for it. The 
unique plan adopted was theoretically almost an ideal one; but 
never did a theory more utterly collapse in practice. The con- 
trast between the anticipation and the experimental result is al- 
most ridiculous. If the theory can be said to have ever been 
fully accepted in practice, it must be admitted that it was soon 
lost sight of. The original idea appears to have been that the 
electors of any State might come together as a body charged 
with an important trust, and consider the whole situation, includ- 
ing the known wishes of their constituents, and the availability 
of candidates, and the desirability of securing for their people 
a second choice, if their first choice had become an impossibility, 
and, after proper discussion and deliberation, each elector to cast 
his vote according to his own judgment and sense of duty. It 
was not contemplated that the electors should be merely the 
registers to set down, and the messengers to carry votes for a 
candidate to whom they were pledged beforehand, and from 
whom they were under no circumstances at liberty to withdraw. 

During the first two presidential elections the constitutional 
method was pursued,.and they were practically exempt from 
party strife. But even in the third election party strife was 
sharply developed, and although no pledge was exacted of the 
electors, party influence was sufficiently strong to compel most 
of the electors to vote for the leaders of their respective parties, 
John Adams and Thomas Jefferson. By the time that the fourth 
election was held, party organizations were perfected, each one 
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putting up its candidates for President and Vice-president before 
the selection of the electors, and the contest was not over the 
electors so much as it was over the respective candidates the two 
parties had nominated. 

After 1800 nominations were made by congressional and leg- 
islative caucuses. In 1830 the first political national convention 
of delegates representing the people was held; and the holding 
of national nominating conventions by the different political 
parties began in 1831, and is now the established rule. There- 
fore, custom has for a long period deprived the electors of the 
powers originally conferred uponthem. At least since the regu- 
lar nomination of presidential candidates by party conventions, 
the electors, who, according to the spirit of the constitutional 
provision, were expected to exercise a wise discretion, and who 
were first selected, and were intended by the framers of the Con- 
stitution to be selected for their superior wisdom and knowledge 
of the merits and qualifications of public men, are called on to 
simply register the decree of the nominating convention of the 
party which was successful at the polls. ‘The discretion of the 
individual elector is not now to be thought of as a part of the 
scheme. Custom has laid restrictions upon the electors which 
the law did not lay upon them; it has ordained that they shall 
be only the instructed instruments of their party to record a vote 
in favor of the person nominated, to voice the expressed will of 
those whose ballots place them in the electoral body. The 
members of the electoral college are reduced to the ridiculous 
attitude of mere automata. The framers of the Constitution 
were not dead before the presidential elector had fallen into a mere 
machine, and exercised no more important or dignified function 
than that of mechanically depositing ballots already prepared for 
him. Public opinion is so strong against the exercise of discretion 
by an elector, that if one should berash enough to do the very 
thing contemplated by the Constitution, namely, act upon his 
own independent judgment in deciding for whom he would cast 
his vote, he would be guilty of a treachery so foul and a be- 
trayal of trust so heinous that the life-long scorn and contempt 
of his constituents would be visited upon him. 

The people not only appoint the electors directly by their 
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votes, but they perform the very office which, in distrust of 
their intelligence and judgment, the electoral college was 
created to fill, that of selecting the national executive. In vot- 
ing for electors, the people are not selecting men for their 
merits, but are merely naming clerks to perform an almost me- 
chanical duty. People vote, not for these men rather than for 
those, but for the party or the men giving their names to the 
ticket. The contest is at an end when the election for electors 
is over. It is not necessary to wait for the meeting of the electors 
in order to learn who would be the next President and Vice- 
president. The selection of electors by the State legislatures at 
first generally prevailed, but the self-assertion of the people 
soon began to have its influence, and the legislatures gradually 
relinquished this power of appointment to the people, so that 
by 1828 South Carolina was the only exception, the legislature 
continuing to exercise the power until the reconstruction of the 
State government after the Civil War. Twice in the history of 
the United States the nation has been brought to the verge of 
civil war by difficulties growing out of the present method of 
presidential elections. Under it the election of a President is 
in part the work of the State government, and in part that of 
the nation, each independent of the other in what it does. 

Ever-present danger to our country’s peace lies in the methods 
of ascertaining and pronouncing what electors are actually 
chosen by the people. As an agency it has obvious imperfec- 
tions, and the power it possesses and wields is open and liable 
to perversion, and is therefore astanding menace to the integrity 
of our elections. The country is thoroughly warned that in 
any close election the falsification of the result is not so difficult 
that unscrupulous men are not likely to contemplate it. And 
the principle, apparently settled by the action of the Electoral 
Commission, that the State returns must be accepted as conclu- 
sive, makes the remedy exceedingly uncertain, if dishonest men, 
who have control of the State machinery of elections, shall 
venture to employ it to defeat the will of the people. 

The indications are growing that there is a widespread desire 
in the country to have the existing electoral plan re-examined, 
and possibly abandoned, so as to elect the President by a direct 
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popular vote; that these useless agents, electors, shall be dis- 
pensed with, and that the people themselves shall elect, by a 
plurality vote, but securing to the minorities in the States the 
right to be effectively represented according to their numbers. 

To choose the President by the popular vote of the whole 
country aggregated, it would be requisite that the smaller States 
consent to waive their present advantage in representation ; and 
this they are not likely todo. Therefore;each State would cast 
its vote separately from the others and have a voice in propor- 
tion to its representation in the two Houses of Congress. 

To abolish the electoral system and to provide for the elec- 
tion of the President and Vice-president by a direct vote of the 
people in the several States in the same manner as all other 
elective officials are chosen, is the honest democratic and Ameri- 
can method of ascertaining the choice of the people. This is 
no elaborate, untried, visionary scheme, but is merely the plain 
common sense by which nearly all the elective officers in the 
country are already elected. It is the only method that -makes 
all citizens’ votes equal. There is no necessary connection be- 
tween the will of the majority of the people, and the actual 
choice in the electoral college. The people vote and the elec- 
toral college elects. The electors are chosen by general ticket, 
that is, the party having a majority in the State is entitled to 
all the electoral votes from that State, whether that majority be 
a mere trifle or a ‘ tidal wave.’’ It may thus happen that one 
candidate carries enough States by narrow majorities to give 
him a majority in the electoral college, while his opponent 
carries the remaining States by very large majorities. It has 
happened repeatedly that a President has been chosen against 
the vote of the popular majority. The rule of the majority is 
the fundamental principle of popular government, because it is 
the only principle that recognizes the equality of men, a postu- 
late upon which all popular government proceeds. The election 
of President by popular vote of the whole people, without the 
intervention of electors, is merely an assertion of the right or 
capacity of the people to govern themselves. It is a sufficient 
reason for doing away with the electoral college, that it is utterly 
useless. Its only legitimate function is to do over again what 
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the people themselves do in appointing it. It has departed in 
practice from the theory of its creation ; it is a cumbersome and 
useless piece of machinery; it had its origin in a distrust of the 
people, and stands between the people and a free choice of their 
rulers. It is full of danger and liable to defeat by accidents and 
mistakes the will of the people; and for which the people have 
no adequate remedy. Therefore, in order to protect themselves 
and insure the peaceable and orderly execution of the popular 
judgment, they have the right to demand that all useless forms 
and agencies shall be dispensed with. No excuse that it is a 
difficult thing to amend the Constitution of the United States, 
and that, with the exception of the three amendments following 
the Civil War there has been no change in the organic law of 
the country since 1804, should be urged. The people may he 
deceived in their choice, but it scarcely can be conceived that 
any choice they can make, can be so mischievous as any un- 
necessary obstacle between them and a direct choice. 

Mr. Calhoun portrays with masterly reasoning the danger of 
removing too far from the people the election of President and 
Vice-president, saying: ‘* At each successive remove the voice 
of the people will become less full and distinct, until at last it 
will be so faint and imperfect as not to be audible. To drop 
metaphor, I hold it impossible to form a scheme more perfectly 
calculated to annihilate the control of the people over the Presi- 
dential election, and vest it in those who live and expect to live 
on the government.”’ 

It is a fundamental principle of our institutions that the people 
are capable of self-government. There were some doubts about 
the truth of this principle, at the adoption of the Federal Con- 
stitution, but we believe that more than a century’s experience 
has pretty well removed all such doubts. If the people have 
virtue and intelligence enough to govern themselves, they cer- 
tainly have enough to elect their own chief magistrate. The 
first proposition involves the latter as a necessary consequence. 

It is said that a direct election of the President by the people 
will result in the degradation of the candidates to an electioneer- 
ing campaign. There can be nothing degrading or dangerous 
in a great canvass before the people of the United States. The 
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Roman consuls in the earlier and purer days of the Republic had 
to clothe themselves in the éoga candida and go forth into the 
Campus Martius, on the eve of an election, to meet the people 
and canvass face to face with the lowest soldiers and meanest 
citizens of Rome. This candidate for the consulship was often 
a victorious general, who had just returned from his conquests, 
with all the honors of a triumph. The office of President of 
the United States is one of great and overshadowing power and 
patronage. The American people should feel and know that 
all this power and influence has emanated from them directly or 
they will soon learn to fear and hate it. 

In looking upon the glory and distinction which surround 
the chief magistrate, it is some consolation, and there is some 
pride in knowing, that, however humble we may be, we have 
assisted directly in conferring that power and distinction. This 
proud consciousness can but elevate the feelings and increase the 
patriotism of every freeman. On the other hand, the President 
of the United States should know and feel that he is the choice 
of the American people, as well as their representative and chief 


head. He must have more respect for the people and love them 
better when he feels and knows his dependence on them. There 
is less danger, too, of his abusing the powers of office than when 
he is elected by those who ‘live and expect to live on the 
government.”’ 


Boyp WINCHESTER. 
LOUISVILLE, Ky. 


NOTES. 


TWENTY-THIRD ANNUAL or THE AmeRICAN Bar Associa- 
tion. — The American Bar Association held its twenty-third annual 
meeting at the village of Saratoga Springs, in New York, on the 29th, 
80th and 31st days of August, and carried out the program published in 
our last issue.! The portions of the president’s address (Senator 
Manderson) which are deemed of general interest to the profession are 
published in our present number. It has not been practicable to pro- 
cure copies of the other addresses and essays in time for publication in 
this number, but the 1,500 members of the association will receive them 
in two or three months in the form of its published report. 

Immediately after the delivery of the president’s address, the asso- 
ciation adopted unanimously and spread upon its records the memorial 
proposed by Prof. Thayer concerning the late Lord Russell of Killowen, 
which memorial will be found in our note on his death elsewhere. 

The subject of the address of Hon. George R. Peck, of Chicago, 
was ‘* The March of the Constitation.”’ It was avery able paper and 
was well delivered. He showed that, in the drafting of the Constitution, 
many things had been left unsaid, and that other things had been said 
with respect to the meaning of which the members of the Convention 
were not agreed ; in short, that the Constitution had left wide room for 
interpretation, to meet unforeseen contingencies as they might arise, and 
that it had received, at the hands of the Federal judiciary, no less than 
at the hands of the people themselves, a progressive interpretation. 

The paper read by Hon. Richard M. Venable, of Baltimore, on the 
‘*Growth of Law’’ was a learned and philosophical essay, and must 
have cost its author much research and pains. Heshowed that legisla- 
tion is not law unless it conforms to the sentiments of the people; that 
laws perish like all other terrestrial things by mere eremacausis; that 
infinitely more of statate law has been repealed by the silent neglect of 
the people than by direct legislation. On the other hand, he showed 
that our law is still disfigured by innumerable excrescences and absurd- 
ities which are the survivals of laws which were once apt and appro- 
priate, but the reasons for which have long since ceased to exist. We 
hope in a future number to print this most learned and valuable paper 
entire. 
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Prof. Edward Avery Harriman, of the Law School of the North- 
western University of Chicago, read a paper on ‘‘ Ultra Vires Corpora- 
tion Leases.’’ As the evening was very warm and this address was 
somewhat long, the writer did not stay to hear all of it. But he heard 
it variously spoken of. Some thought it an able, thoughtful and 
learned paper. Others slurred it by saying that the essayist succeeded 
in proving that there was such a thing as an ultra vires corporation 
lease. Some were so unkind as tosay that the subject was ultra vires of 
the essayist; and all agreed that it was too long unless for a “ mid- 
summer night’s dream.’’ The portion of it which we heard indicated 
that it was well thought out, carefully prepared and worthy of attention. 

The paper of Prof. John Bassett Moore, of Columbia University, 
New York, on ‘‘ A Hundred Years of American Diplomacy,’’ was very 
satisfactory, especially in regard to the fact that it was well delivered 
and short. Prof. Moore delivered his address orally, looking at his 
manuscript to preserve the continuity of his thoughts. It stirred the 
patriotic feelings of his audience when he pointed out how, in several 
notable cases, American diplomacy had set forward the stake of civil- 
ization and rendered substantial service to mankind. Prof. Moore is 
a native of Delaware and is stilla young man. We heard it said that 
he made his first entree into public life as a clerk in the Department of 
State, and that when in that position he made use of his opportunities, 
and made his talents felt, until he was appointed by Mr. Cleveland 
Assistant Secretary of State. This office he resigned to accept the 
chair of International Law in Columbia University. This chair he 
occupied at the outbreak of the Spanish war, when Mr. McKinley 
called him back, though a Democrat in politics, to become the legal 
adviser of the Department of State. To enable him to accept this call, 
the trustees of Columbia University granted him a leave of absence for 
one year. During this time he was made Secretary of the American 
segment of the diplomatic convention which sat at Paris and settled the 
peace with Spain; and we have heard it said that he was the brains of 
the American Commission. His work on Extradition left nothing to 
be desired. His great compendium, in several large volumes, of our 
treaties of arbitration respecting international boundaries, illustrates 
his tireless habits of research. He stated to the writer that he does 
not enjoy the study of what is ordinarily called history, consisting as 
it does of a record of international intrigues, quarrels, battles, sieges, 
following each other like ‘‘ the everlasting to-be which hath been;”’ 
but that he rather delights in the study and comparison of documents. 
This study of documents is fruitful of discoveries, and Prof. Moore 
never writes a paper or delivers an address without developing some- 
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thing that is new. It was so with his paper on the subject of ‘‘ A 
Hundred Years of American Diplomacy.’’ Nor was there wanting in 
the accuracy of his historical allusions and dates a substantial disproof 
of his supposition that he does not like the study of history. 

The paper read before the Section of Legal Education by Prof. 
Charles Noble Gregory, of the University of Wisconsin, on ‘‘ The State 
of Legal Education in the World,’’ was a distinct disappointment. 
The great breadth of the title of this paper—its magnificent dis- 
tances — Jed some to believe, in the language of Wisconsin, that the 
Professor had bit off more than he could chaw. It wasnotso. He had 
collected, with infinite pains, the most valuable statistics concerning 
legal education in America, in Canada, in England and in various 
States of continental Europe ; showing, as well, the number of members 
of the legal profession in each country and the number of lawyers in 
proportion to the population of each country. Naturally it was made to 
appear that Russia had the fewest in proportion to her population, and 
the United States the most; in other words, the freer the people the 
more lawyers they have; a free people is a people guided by lawyers 
and governed by law. We have not listened to an essay so deeply in 
teresting to the legal profession since the time when John M. Shirley, 
of New Hampshire, read his paper before the American Bar Associa- 
tion in 1883. 

Prof. Wiliiam Draper Lewis, of the University of Pennsylvania, read 
before the Section of Legal Education a paper on ‘*‘ The Proper Prepa- 
ration for the Study of Law.’’ This paper consisted principally of a 
discussion of the question of proper preparation for matriculation in a 
law school. It demanded a standard so high as to call forth several 
pronounced dissents in the discussion which followed. It was pointed 
out that some of the greatest judges which this country las produced 
could not even have been admitted to the bar if the tests of that 
standard had been applied to them. Several grammatical mistakes in 
this paper as delivered conveyed the forcible suggestion that one thing 
which should be insisted upon before an admission to the har is a 
knowledge of the English Janguage and the habit of rightly using 
it. Much of the defective training of young men for the bar lies ia 
the fact that they are educated in Latin and even in Greek, or in some 
of the modern languages, bui notin English. ‘The ancient Greeks 
studied the Greek language alone aud developed a language at once 
the most accurate, copious and flexible in the possession of civilized 
mankind. The Romans studied “the Greek langusge as well as their 
own, with the result that the Latin language, as developed by them, 
was suitable for war, for public administration, an for laws, but was 
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not as well adapted for other purposes as was the Greek. Under the 
prevailing systems of education our youth are made to study other 
languages and to neglect their own. Thisis not as it should be. As 
to the study of mathematics, which some of the speakers insisted 
upon, there is no more sense in requiring a young man to know how 
to think as a mathematician, in order to be able to think as a lawyer, 
than there would be to require a young man to learn the trade of a 
carpenter and joiner in order to master the art of navigation or the 
science of astronomy. A young man should find out at the earliest 
period whether or not he is going to be a lawyer; and, if so, he should 
begin to study law as early as possible — at the age of thirteen or four- 
teen if possible—thus training his mind while it is yet plastic to 
think as a lawyer, to write as a lawyer, and to speak as a lawyer. 

As stated in our publication of the program of this meeting,' other 
papers were read before the Section of Legal Education and before the 
Section of Patent, ‘Trade-mark and Copyright Law; but as the writer 
did not hear them, he offers no comment upon them. Nor will the 
space at our disposal fur this number permit us to comment on the 
reports of the various committees and the discussions which took place 
upon them. 

As usual, the sessions closed witha banquet. This took place on the 
evening of the last day in the Grand Union Hotel. It was presided 
over by Hon. Robert S. Taylor, of Fort Wayne, Ind. Out of 226 mem- 
bers who attended the sessions from first to last, 177 sat down at the 
banquet. We remember banquets of the American Bar Association 
when more great men — men of national reputation — were present, and 
when, on the whole, better speeches were made. Edmond Wetmore, 
the great patent lawyer of New York City, had been elected president 
for the coming year, and sat immediately on the right hand of the 
chairman of the evening. Next on his right sat Mr. Justice White, 
of the Supreme Court of the United States, and immediately on 
the left of the chairman sat Senator Manderson, the retiring pres- 
ident. The responses to toasts made by Mr. Manderson, Mr. 
Wetmore, Mr. Walter George Smith of Pennsylvania, and Mr. Dillard 
of Texas, were all happy and praiseworthy. That of Mr. Wet- 
more—a great after-dinner talker, a revised Chauncey Depew — 
sparkled with refined wit. A gentleman from Delaware, and another 
from Arkansas, kept the house in an uproar with their jokes, and 
received from some of the sourer members the criticism that their 
speeches were a little too rollicking and undignified for so staid a body, 
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especially after many ladies had come in and honored the Association 
with their presence. In view of this criticism, we suggest to the man- 
agement that it is important to have the gentlemen who are to respond 
to toasts carefully selected and notified a month before the meeting, so 
that they may be ready with something really good, — something which 
may be witty and at the same time refined, intellectual and at the same 
time lively, elevating and at the same time enjoyable. The speech of 
the banquet was that of Mr. Justice White. It was elevated in senti- 
ment, as became the great judicial office which he held and the audi- 
ence which he addressed, and it was delivered with an animation that 
made it eloquent. When the learned Justice ceased speaking, the whole 
audience rose and gave him an ovation. 

The executive committee determined to take the advice of Horace 
Greeley and ‘‘ go West,’’— in other words, to hold the next meeting of 
the Association at Denver. In view of this fact, the motion to change 
the name of the society to the Northeastern Bar Association will not 
be pressed, and the movement to organize the Central Bar Association 
will be allowed to simmer. The tables are now turned upon our East- 
ern brethren: they will have to do a little of the traveling and disburse 
substantial revenue to the railroad companies, though it is believed at 
a reduced rate of fare. Mohammed will now come to the Mountains,— 
that is, to the Rocky Mountains. The ride across the Plains from the 
Missouri river will, no doubt, be warm and dusty; but preparation 
will be made for it by a day of rest at Omaha, ‘‘ where rolls the dark 
Missouri down, where six strong horses scarce can draw an empty 
wagon through the town, where fish do bite from sense of smell,’’ etc. 
There is a society at Omaha called the Knights of Aksarben. Our 
readers will recognize in this strange word Nebraska spelled back- 
wards. The evident meaning is that in this society everything is 
inverted and upset. It is proposed that, on a day stated, the Eastern 
members of the American Bar Association shall lie over at Omaha and 
enjoy the hospitality of the Aksarben, a feature of which will consist 
in the initiation of new members. Violent hands will not be laid upon 
their guests; none of them will be tossed in a blanket or compelled to 
climb a greased pole; these inflictions, and more, will befall the new 
candidates undergoing initiation. At Omaha the Eastern members will 
be provided with a suitable supply of repeating rifles, revolvers and 
bowie knives, to enable them to resist any onslaught upon their rev- 
enues that may be attempted by train robbers or Indians. During the 
six hours that the train will plough its way through migratory herds 
of buffalo, rare sport may be expected. Should the train have to stop 
at a place over night for want of water, a strong picket of frontiersmen 
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will be thrown out to protect the Tenderfeet from lurking savages and 
prowling coyotes. Great precautions will be taken by the public 
authorities of Colorado and of Denver to the end that their Eastern 
guests receive no harm while sojourning among them. As a defense 
against any possible raid by the Indians, the whole city will be sur- 
rounded with a high stockade, with embrasures in which artillery 
will be mounted. Excursions in armored railway trains will be made 
to scenic places in the mountains. One of the features will be a 
grizzly ‘‘bar’’ hunt. The bar and people of Colorado and Denver 
are not going to be outdone in hospitality. Some Cheyenne Indians 
will come down from Cheyenne, will be admitted inside the defensive 
stockade, and will beguile the Eastern jurists with war dances, sham 
battles, Indian massacres and bloody scalpings, putting Buffalo Bill’s 
weak show entirely into the shade. The California bench and bar will 
come over with a train load of fruits and wines, and if the fruit is not all 
eaten and the wine all drunk they will return ‘‘ miffed.’’ In return for 
all this hospitality, the first thought will be to elect either a Nebraskan 
or a Denverine President of the Association for the ensuing year; but 
U. M. Rose, of Arkansas, a charter member, a great lawyer and a ripe 
scholar is going to be elected, and don’t you forget it. 


BANQUET OF THE BENCH AND Bar oF ENGLAND TO THE BENCH AND 
Bar OF THE Unitep States. — On July 27 the Bench and Bar of En- 
gland extended an exceptional honor to the Bench and Bar of the 
United States in’ the ferm of a banquet given in the Middle Temple 
Hall. Never but once before, in the history of the English Bench and 
Bar, had such an honor been extended to a foreigner, and that was in 
the form of a banquet given some forty years ago to a distinguished 
French advocate. Such courtesies cannot fail to stimulate that feeling 
of cordiality and fellowship which is reviving and growing between the 
two great branches of the English speakiog race, —a feeling which 
must begin with the intellectual classes and work its way down through 
the common people. We subjoin the following report of the banquet, 
given by the Times on the following day, it being the best we have 
seen: — 

The Lord Chancellor [Lord Halsbury] presided, having on his immediate 
right the United States Ambassador, and on his immediate left the Hon. 8. E. 
Baldwin, Judge of the Supreme Court of Errors, Connecticut; and among those 
present were the Master of the Rolls, the Hon. Chauncey M. Depew, Lord 


Brampton, the Lord Chief Justice of Ireland, Lord James of Hereford, Lord 
Lindley, Lord McLaren, the Hon. L. E. McComas, Sir R. Finlay, Q. C. (the 
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Attorney-General), the Hon. J. M. Woolworth, Sir E. Carson, Q. C. (the Solic- 
itor-General), Mr. F. Rawle (Treasurer of the American Bar Association), the 
Hon. J. M. Beck (First Assistant Attorney-General of the United States), Lord 
Robertson, Lord Lavey, Lord Justice A. L. Smith, Lord Justice Collins, Lord 
Justice Holmes, Mr. Simon Sterne, the Hon. T. H. Lumpkin, the Master of the 
Temple, the Hon. E. Blake, Q. C., M. P. (Canada), Mr. T. R. Kemp, Q. C., the 
Hon. F. M. Scott, Mr. Frederick P. Fish, Mr. Justice Mathew, Mr. Justice 
Matterson, Mr. Justice Mathews, Mr. Justice Bigham, Mr. Justice Hall, Mr. 
Justice Wurtele, Mr. Jus ice Lumb, Mr. Justice Phillimore, Mr. Justice Chubb, 
Mr. Justice Buckley, Mr. Justice G. Barnes, Mr. Justice Stirling, Mr. Justice 
Wright, Mr. Justice Lawrance, Mr. Justice Denniston, Mr. Justice Darling, 
Mr. Justice Byrue, Mr. Justice King, Mr. Justice Kennedy, Mr. Justice Cozens- 
Hardy, Sir R. Couch, Professor J. Westlake, the Lord Advocate, the Dean of 
Faculty of Advocates, Mr. A. Cohen, Mr. Cripps, Q. C., M. P., Sir H. Poland, 
Q. C., Sir A. Strachey, Master Macdonell, C. B, Master Mellor, Judge Bag- 
shawe, Judge Sir A. G. Marten, Judge Snagge, Judge Paterson, Mr. Haldane, 
Q.C.,M.P, Mr. C. M. Warmington, Q. C., Mr. C. S. Eady, Q. C., Mr C. H. Hop- 
wood, Q. C., Mr. G. R. Askwith, Sir E. Clarke, Q. C., Sir W. W. Karslake, Q.C., 
Mr. H. Tindal Atkinson, Sir G. Lewis, Lord Coleridge, Q.C., the Hon. G. Cole- 
ridge, Mr. J. Walton, Q. C., Mr. E. Q. Keasbey, the Hon. E. C. Macnaghten, 
Q. C., Mr. E. M. Underdown, Q. C., Mr. J. Fletcher Moulton, Q. C., M. P., the 
Hon. A. Ritchie, Mr. S. Pope, Q. C., Mr. R. D. M. Littler, Q. C., Sir F. Fulton, 
Q. C, Sir S. Shippard, Mr. R. B. D. Acland, Mr. J. C. Lewis Coward, Mr. C. P- 
Layard, Mr. H. Manisty, Sir S. F. Rotton, Q. C., Mr. Muir Mackenzie, Mr. J. E. 
Bankes, Mr. E. P. Carver, Sir F. Lashington, Mr. C. A. Russell, Q. C., Mr. C. 


F. Gill, Q. C., Mr. E. Marshall-Hall, Q. C., Sir W. Charley, Q.C., and Mr. G. G. 
Phillimore. 


The United States Ambassador, in proposing ‘‘ The Queen,”’ observed that 
those walls had looked down upon many a festive scene, upon many a grand 
display of hospitality, but he doubted if they had ever witnessed a more grace- 
ful and generous occasion than that when the Bench and Bar of England, rep- 
resented by all that was noblest and best, extended the right hand of fellow- 
ship to their professional brethren across the Atlantic. (Cheers.) They were 
all brothers, they were all lawyers —they need not that night except even the 
judges. (Laughter.) Their noble profession was specially concerned, he 
thought, with those great principles and objects of government of which her 
Majesty throughout her long and splendid reign had been the defender and the 
fit representative (cheers); first of all — which embraced all the rest — justice, 
t> whose service their great profession was devoted; and then loyalty to all 
that was right and true; and then the love of liberty, protected by law, the 
preservation of order, and the advance of civilization. (Cheers.) In America 
their fathers framed a State without king or queen, which for them and their 
children had served them well for the maintenance and development of those 
same great principles and objects of government. They gave them a sovereign 
which they called ‘‘ our country,’? and for which hundreds and thousands of 
Americans had cheerfully shed their blood and yielded up their lives. (Cheers.) 
Americans owed to this sovereign of theirs the same unqualified and absolute 
_ allegiance that the British owed to theirs, and they believed that by different 

paths, under different forms of government, they were pursuing the same 
objects and reaching the same ends. Americans knew that the illustrious sov- 
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ereign of this country had long been a steadfast and faithful friend of theirs 
(cheers) ; and he did most cordially indorse what Lord Pauncefote said a few 
days ago at Hartford — that in America the Queen was regarded with hardly 
less reverence and admiration than she was in the realms over which she ruled, 
(Cheers.) Americans honored her for her venerable years, rich in all that 
should accompany old age, for her exalted character, for her fidelity to every 
duty, for her ceaseless activity in the service of her subjects, for the ardor of 
her patriotism, and for her constant life-long efforts to elevate the great nation 
over whom she had been called to preside. While thanking their hosts for 
their magnificient hospitality, they most cordially joined them in proposing 
and drinking the time-honored sentiment, ‘‘ The Queen.’’ (Loud cheers.) 

The Lord Chancellor afterwards proposed “ The President of the United 
States.”’ It was, he said, impossible for us, trained as we lfad been, to think 
how we should be without our Queen, but those who had established that great 
country and its constitution, of which their distinguished guests were the rep- 
resentatives, had found appropriate to themselves a system by which from time 
to time they could select the great and distinguished men among them. (Cheers.) 
They were able to point to a long line of distinguished persons who, from time 
to time, had justly been honored by their fellowmen for maintaining those high 
principles to which his Excellency had referred. (Cheers). ‘They desired to 
reciprocate as heartily as could be done, the kind sentiments which his Excel- 
lency had expressed towards them and their institutions. 

The toast was drunk with great enthusiasm. 

The Lord Chancellor afterwards proposed ‘** The Bench and Bar of the 
United States.’? He regretted, as he was sure all who were present did, the 
absence of the Lord Chief Justice of England, from whom he had received a 
letter expressing great disappointment at his inability to be present. Having 
regard to the high qualities which distinguished the Bench and Bar on both 
sides of the Atlantic, he extended a hearty welcome to their guests. 

The Hon. S. E. Baldwin, in responding, said that the words which had fallen 
from the Lord Chancellor plainly indicated that American lawyers were not 
present that evening altogether as strangers. (Cheers.) What bound to- 
gether the lawyers and judges of Great Britain and the United States was 
the common law. (Hear, hear.) This unity of the common law had welded 
their States together for more than 200 years. England had always more or 
less been the Mecca for American lawyers Westminster Hall, which they all 
knew in days past, had lost its judicial character, but yet there were the ven- 
erable halls of the Tempie, and they could still have some feeling of coming 
home, for the legal ancestors of the representatives of both countries were 
the same. Their knowledge of the common law was inherited by Americans 
directly from the men who came out from the Temple to the wilds and woods 
of Massachusetts Bay. The Governor of the first English colony in America 
was a barrister of the Inner Temple. Wherever the English tongue had gone 
the English law had gone, and in loving devotion to all that made the English 
law really what it was, Americans and Englishmen were one, standing as it 
were one under the same flag, not the flag of a country, but the flag of a law, 
the common law of England. (Cheers.) 

Mr. T. H. Beck, who responded on behalf of the Bar, expressed regret at 
the enforced absence of the Attorney-General of the United States owing to 
official engagements. His brethren of the American Bar felt that a profound 
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honor had been done them by thatdinner. (Cheers.) Whilst comparatively 
few American barristers were privileged to be present, the dinner would go 
forth as a message of good will over the Atlantic, and in all the vast domain 
of the United States there would be but one expression of absolute and 
sincere reciprocity. (Cheers.) Between the Bar of England and the Bar of 
America there was a peculiar and indissoluble tie. There was no American 
lawyer who had not, at any rate, in spirit sat at the feet of that great mem- 
ber of the Middle Temple —Sir William Blackstone. (Cheers) The great 
English jurists were familiar names to every American lawyer. Inasmuch as 
the chief object of all government was the administration of justice between 
man and man, in the oneness of the law, in its administration under the Union 
Jack and the Stars and Stripes they found the true unity of the English-speak- 
ing people. (Cheers.) 

The Master of the Rolls, who was very heartily received, proposed ‘‘ Our 
Other Guests,’’ and in doing so mentioned that many lawyers were present 
from different parts of the Queen’s dominions, who desired heartily to join 
in the greeting they were offering tothe Bench and Bar of America. Perhaps 
no one except the Lord Chief Justice of England had had a more intimate 
connection with the jurists of America than himself, and he desired to bear 
his testimony to the thoroughness with which American lawyers appreciated, 
not only the law we honored here, but the principles of the great profession to 
which they belonged. (Cheers.) 

Mr. E. Blake, Q. C., M. P., in responding, said it was a great gratification to 
many of the Jawyers from various parts of the Queen’s dominions to be per- 
mitted to be present to show their sympathy to their brethren, who were 
speaking their own tongue and administering the general principles, at any 
rate, of the English law. (Cheers.) Whatever might be the system of law 
under which they lived, the Bench and Bar were animated by the one common 
motive — anxiety to interpret and administer that law and to show that, so far 
as it was framed, it worked towards the great elements of justice. It was 
the proud boast of English-speaking communities that there was one common 
Sovereign; that the reign of law was the rule of all their lands. (Cheers.) 

Mr. F. Rawle (treasurer of the American Bar Association) proposed ‘‘ The 
Bench and Bar of England.’’ After alluding to the work and strength of the 
association which he represented, he referred to the ties which bound together 
the lawyers of Great Britain and America. Close as had always been the 
relations between the Bar of America and that of England, since 1883 they 
had been drawn closer. It was in that year that Lord Coleridge paid his 
visit to the United States, and charmed every one with his cordiality, humor, 
and cheerful manner, and left behind an ineffaceable memory. But in 1896 
the bonds between the lawyers of the two countries were drawn even closer by 
the great historic event of Lord Russell of Killowen’s visit to the United States, 
when he delivered before the Bar Association of the United States his mem- 
orable address on international law, which had done an immense amount of 


good in bringing the subject prominently and permanently before the public. 
(Cheers.) 


1 Another account of the banquet differently, by saying that, after ac- 
describes Mr. Rawle’s speech a little knowledging the honor of proposing 
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Lord Justice A. L. Smith, in responding, said that the Bench and Bar of 
England welcomed their American colleagues to the shores of this country, and 
hoped that during their sojourn they would have such hospitality and friendship 
bestowed on them that when they returned to their hearths and homes they 
would be able to speak with pleasure of the manner in which they had been 
treated here. He regretted that the Lord Chief Justice was prevented by 
illness from replying to the toast, and he supposed that the reason why he had 
been called on to perform the duty was that he was the senior judge within the 
walls of the Middle Temple. The Master of the Rolls had said that probably 
he knew more great American lawyers than any other man in England. He 
(the speaker) had not that felicity; indeed he could tay that he never before 
knew one of them. (Laugh'er.) However, he was confident that on that 
occasion he should meet in their American guests distinguished men who had 
been trying all their lives to do what they on the Bench of England had been 
trying to do —namely to find out where the truth was between the contending 
parties, and, having found the truth, apply as best they could the law applicable 
to the facts. 

The Attorney-General, who also responded, reminded the company that 
foity years ago, in that same hall, the Bar of England entertained the most 
distinguished representatives of the French Bar. That was an interesting 
occasion, but he ventured to say that the event of that evening was a still more 
genial and pleasant one. (Cheers.) The Bar of England felt itself one with 
the Bar of the United States. (Hear, hear.) 

The Lord Chief Justice of Ireland, in proposing the health of the chairman, 
said that Lord Halsbury had always warmly identified himself with everything 
that interested the Bench and Bar of our great Empire. As an Irishman and 
an Irish Judge, he wished to say one word of welcome to the Bench and Bar 
of that great country to which the Irish race owed so much. 

Mr. Chauncey M. Depew, who said that he rose to ‘‘ second”? the heaith of 
the Lord Chancellor at the command of the United States Ambassador, re- 
marked that his relations with the Bench and Bar of England had been with 
those gentlemen connected with the same who had visited his own country, 


and with none had those relations been more pleasant than with the present 


the health of the English Bench and 
Bar as an honor conferred upon the 
American Bar Association, he spoke of 
the work of the Association during 
the last twenty-two years. He paida 
tribute to the English bench and to 
its greatest judges, Mansfield, Eldon, 
Stowell, Park and Jessel — standing 
in our respect and esteem by the side 
of Marshall, Story, Taney, Curtis, 
Kent, Gibson and Shaw. England has 
always been fortunate in having the 
bench as the highest ambition of the 
successful lawyer; while in America, 
with some exceptions, the leaders do 


not seek or even desire to wear the 
judicial ermine. The great English 
advocates of the century, from Ers- 
kine to Russell, have afterwards been 
equally great on the bench ; while of the 
great advocates of America, from Wirt 
and Pinckney to Carter and Choate, 
few have filled the judicial office, or 
even temporarily occupied any pub- 
lic place. He referred to the visits of 
Lord Coleridge in 1883, and of Lord 
Russell in 1896, as doing much to 
bring together the bench and bar of 
the two countries. 
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distinguished Master of the Rolls. The government of the United States was 
a lawyers’ government. In that country there has been twenty-one presidents, 
of whom seventeen had been lawyers, and, of their Cabinet Ministers, four- 
fifths had been Jawyers. Their Constitution was made by lawyers, their gov- 
ernment institutions of every kind were built up by lawyers, and in the forma- 
tion of their government they created a judicial powér which should be 
superior to the sovereignty of the country. It was the Supreme Court of the 
United States which had the power to say whether the acts of the Congress and 
of the President should have force and virtue or not, as well as to interpret the 
Constitution. He concluded by associating himself with the sentiments ex- 
pressed by the proposer of the toast in regard to the Lord Chancellor who, he 
added, was reverenced and admired by the Bench and Bar of the United States, 
(Cheers.) 

The chairman having briefly acknowledged the toast, the proceedings 
terminated. 


Deata or Lorp or Kittowen. — The American bench and 
bar were surprised to learn of the death of the Lord Chief Justice of 
England, which took place at his residence in London on August 10. 
For some weeks before his death it had been known that he was suffer- 
ing from ill health, but the public were unaware that his illness was of a 
dangerous character. The news of his death therefore fell upon the 
public with a startling surprise. Mr. Francis Rawle, of Philadelphia, 


treasurer of the American Bar Association, was in London at the time, 
where he attended, by invitation, the dinner given by the bench and bar 
of England, to the bench and bar of America. He called on Lod 
Russell at his London house the day after the banquet. Lord Russell 
was bolstered up in bed and seemed to be suffering a good deal, but 
his mind was bright and cheerful. He conversed cheerfully with Mr. 
Rawle, and even inquired after the little boy of the latter whom he had 
met in America, and said that he hoped to be well by Monday. He 
expected to go abroad one of the yachts at Cowes on the following 
Monday, and he arranged with Mr. Rawle to visit him at Tadworth 
Court on Thursday or Friday. On Thursday morning Mr. Rawle had a 
telegram informing him that Lord Russell was notso well. That after- 
noon an operation was performed upon bim, whic had been decided 
upon as absolutely necessary in a consultation of five eminent members 
of the medical and surgical professions. ‘The operation was success- 
fully performed by Mr. Treves, a surgeon, at half past six o'clock on 
the eveniog of August 9. After the operation, the patient seemed at 
first to be doing well; but, later on, a change occurred, and he became 
more and more exhausted, and gradually sank and passed peacefully 
away at three o’clock in the morning in the presence of the members of 
his family. 
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The funeral of Lord Russell took place on August 13 at the Bromp- 
ton Oratory, the Rev. Father Matthew Russell, S. J., brother of the 
deceased, being the celebrant, assisted by numerous priests of the 
Roman Catholic Church, of which Lord Russell was a member. A great 
concourse of ambassadors, statesmen, judges, and other dignitaries, at 
home and abroad, attended, including Mr. Choate, the American Am- 
bassador, Mr. Henry White, the American Secretary of legation, 
and Mr. Francis Rawle, representing the American Bar Association. 
The funeral ceremonies were most impressive. Legal precedent was 
strictly observed. First, the Judges of the High Court, with the Mas- 
ter of the Rolls at their head, sat in the front row on the left; next 
behind them sat the county court judges; on the right hand of the altar 
sat the Queen’s Counsel and the leaders of the bar, the rear seats being 
reserved for the stuff-gownsmen, barristers generally, solicitors, and 
other friends of the deceased. ; 

The proceedings which took place in the courts were equally impres- 
sive. In 144 years there have been but nine Chief Justices of England. 
The addresses delivered in the courts indicated an opinion on the part 
of the English Bar that Lord Russell was one of the greatest. Some of 
the addresses were delivered by men who had been his rivals at the bar 
and his opponents in politics. ‘They dwelt upon his greatness of char- 
acter, his magnanimity, his courtesy to opponents, his untiring zeal in 
behalf of his clients, his hatred of dishonesty and fraud. 

Lord Russell was held in deep veneration by the bench and bar of the 
United States. In 1896 he took pains to come to this country, where he 
delivered an address before the American Bar Association on the sub- 
ject of International Arbitration, which was published, together with a 
portrait of him, in the American Law Review. On the assembly of the 
American Bar Association at its twenty-third annual meeting at Sara- 
toga Springs, N. Y., immediately after the reading of the President’s 
address, Prof. James B. Thayer, of Massachusetts, arose and said: — 


In the address of the President some remarks were made with reference to 
Lord Russell of Killowen, and the hope was expressed by the President that the 
Association would take some action touching his death. I should like, Sir, to 
make a motion that a minute on that subject be entered on the records of the 
Association, and I will read the minute that I propose. 

The American Bar Association has heard with peculiar sorrow of the death 
of Lord Russell of Killowen, Lord Chief Justice of England, and desires to 
enter upon its records some permanent expression of honor and esteem for his 
memory. The members of this association had followed and known well that 
brilliant career which made Sir Charles Russell the conspicuous and admired 
leader of the English Bar, and they had rejoiced at the elevation of one so com- 
petent to the great office which he held with such distinction at the tirae of his 
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death. Four years ago we welcomed him here as our chief guest. Recalling 
now the noble address which he delivered to us on the 30th of August, 1896, 
and the deep-felt enthusiasm inspired in the hearts of all who listened to him, 
the members of this association desire to express their admiration for the man- 
ner in which he has filled his high office, their grateful recollection of his visit 
here, their affectionate regard for his memory, and their respectful sympathy 
with the Bench and Bar of England in so great a loss to our common pro- 
fession. 


Fonerat or Lorp RosseLtt. — The description of a funeral would 
not ordinarily be thought germane to the purposes of a legal publica- 
tion; but we make an exception to this rule so far as to reprint from 
the Daily Telegraph, of London, for August 15, a description of the 
funeral of the late Lord Chief Justice of England, which is at once 
sympathetic, poetical and eloquent :— 


They kept strange vigils with Catholic fiagfity to the dead who watched all 
night beside the coffin of the Lord Chief Justice, while the four high tapers 
round the catafalque flickered upcn the ghostly shadows of the vast nave, and 
the silent mystery of the altar was touched with sanctuary gleams. Until 
those obscure hours when all prayers are sighs were penetrated by the dawn, 
the great oratory was the solemn vestibule of eternity. This was the prelude 
to the Requiem for Lord Russell of Killowen yesterday. To the Catholic 
Church her departed are but the higher presences of the unseen congregation. 
They ‘‘ underwent the ceremony of death’’ to enter upon the parallel life of 
the imperishable spirit. In all her thought of them they remain of the human 
community, and the Requiem Mass is always more than a mourning and an 
intercession for the peace of the individual soul. It is the dirge of all the 
earth, the cry of mortality, the appeal of weary generations against the difficult 
trouble of the world, in which joys are phantasmal or fugitive, while pain 
abides; it is the expression of all the secular craving of the tired heart for the 
infinite compensation—for eternal consciousness in immortal rest. The 
“ Dies Irae,’’ greatest of all hymns, since it first gave utterance to the inmost 
soul of that most spiritual and mystically imaginative of all centuries — the 
thirteenth, has been chanted in the same accents for the many generations 
of mankind springing and harvested, in their succession, like the gathered 
corn. The service at the Oratory yesterday was a comparatively brief and 
simple form of a ritual which, in its full grandeur, can be the most sublime 
and mournful in the world; but it had, nevertheless, the essential emotions, 
the pathos, the poignancy inseparable from the Mass for the Dead. The Req- 
uiem of retrospect for one is the Requiem of anticipation for all, and implores 
that perfect peace to which returns forever the desire of the unquiet sons of 
men. 

Long before the hour at which the last offices are to begin over the mortal 
part of the potent and unresting personality which was so few days ago was 
still Charles Russell, the Oratory has become quietly crowded throughout the 
open vista of its superb spaces, and the hushed congregation waits. What is 
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the secret of this scene? — for there is something here which is felt before it is 
understood. It is not by the trappings or the pomps of woe that we are moved 
at the Requiem of the great Catholic, over the body of one who as Lord Chief 
Justice of England occupied probably the highest place in national life held by a 
man of his religion since Sir Thomas More was Lord Chancellor. There areno 
black hangings to veil in any part the marbles, the mosaics, the gilded reliefs, 
the pictured color of an interior which is among the most ornate in London, 
The coffin is of plain oak, covered with white flowers and wreaths, and rests 
immediately before the high altar upon a catafalque, from which violet drap- 
ery falls in folds to the ground. The bier is solemnly guarded by four lofty 
flambeaux in yellow wax, burning one at each corner of the catafalque. Six 
other are alight upon the high altar. These simple accessories are all, nor are 
there any more elaborate outward symbols of sorrow. To the deft of the coffin 
are gathered the allies and the opponents of the dead in politics, his colleagues 
and rivals at the bar. Lord Rosebery and Mr. Asquith are there, the Master 
of the Rolls and Sir Edward Clarke. But not yet do we touch some 
thought which is the air around all the noble severity of these parting rites. 
Lady Russell, with her two daughters and the three sons now in London — 
one other is at the front and one in Canada — enter the Oratory a little before 
nine, and at that hour the priests appear, filing past the catafalque, and the 
surpliced procession ascends tothe altar. The Bishop of Emmaus and the pro- 
vost of Westminster, august in purple among the white-robed clergy, are seat-d 
inthe sanctuary. The celebrant of the Mass is Father Matthew Russell, of 
Dublin, and the Requiem he invokes is for his brother. While Father Russell 
moves his somber vestments before the altar, the Requiem music, perfectly 
rendered by four or five voices, begins to steal through the Oratory, and to 
fill the ear and move the heart as it rises with the very note of entreaty 
and lament. There is no orchestral accompaniment whatever, and no full 
choir could approach the exquisite shading of those few unaided voices, 
which are heard to sink and swell alone with all the penitential and plangent 
pathos that recalls the wonderful unaccompanied choirs of the Greek Church. 
The cross-bearer, the thurifer, and two acolytes appear, and presently they 
precede the full line of the priests, each carrying a yellow candle, from the altar 
to the catafalque. As the procession of funeral lights surrounds the bier in 
the most solemn and affecting tableau of the sad rites, again the mournful, 
the penetrating plain-song of the voices is heard in the ‘‘ Dies Irae.’’ The 
tapers burn —the censer swings to that searching lament. It is reality, not 
eternity, which seems at this moment elusive and remote as the dream that 
may neither be clasped nor stayed, and with the final sense of all the fugitive 
fate of men, the separate secret of this Requiem, which we have not under- 
stood, is borne in upon us. The catafalque is the passive center of this 
moving ritual, where all stir of life within the mortal body of Lord Russell 
of Killowen is forever still; and the vivid, strenuous, powerful personality 
which stamped into opposing circumstance the bold impress of a compelling 
will has vanished from the world of action, and is the subject, not the master, 
of the last scene. 

Shifting lights from the dome above had fallen softly and vividly upon the 
painted altar piece over the sanctuary. The gleams, with the very grace and 
subtlety of rich quietude, had flitted, had faded; they were gone. The Requiem 
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was over. The final procession was formed, and, preceded by the cross-bearer, 
by the thurifer swinging the slow censer, the long line of priests passed down 
the main aisle towards the doors which Lord Russell of Killowen had so often 
entered in life. Behind them the coffin was borne to the hearse, followed by 
the three sons of the Lord Chief Justice. Then came the company of dis- 
tinguished mourners, the judges, the members of the bar, the speakers — Lord 
Rosebery, who nominated Lord Russell of Killowen to what has been justly 
called the greatest purely judicial office in this realm; Mr. Asquith, who had 
been a member, with the Attorney-General of that day, of Mr. Gladstone’s 
last ministry; Sir Edward Clarke, the nearest rival at the bar of the most 
memorable advocate since Erskine; and the Master of the Rolls, who as Sir 
Richard Webster, was the opposite figure to Charles Russell in the historic 
picture of the Parnell commission. It was the visible epitome of the closed 
chapter. And as the coffin which inclosed now all the energy and eloquence of 
that conquering career was borne for the last time out of the Oratory, away 
from this supreme sense of human triumph and vicissitude which is London, 
the cry of Burke was the epitaph of it all, —‘* What shadows we are, and what 
shadows we pursue.”’ 


SKETCH OF THE CaREER oF Lorp RusseLL. — Charles Russell was born 
at Newry, in the north of Ireland, on November 10, 1832, and was edu- 
cated at Trinity College, Dublin. He selected the law for his profession 
and began his professional career as a solicitor, in Belfast. He soon 
discovered that Belfast was too small a place for him and he longed for 
the opportunities of London, wherehe could measure swords with the 
greatest. But how to do it was the question. After he had seen ‘‘ the 
gleaming lights of London ’’ he found himself in that great human mael- 
strom, destitute of pecuniary resources. In this dilemma he took up 
the profession — for journalism may be considered a profession — of 
newspaper reporter. In 1858, while pursuing this occupation, he gave 
a hostage to fortune by taking to himself a wife, the daughter of J. S. 
Mulholland, M. D., of Belfast. The following year, 1859, he was 
called to the bar; but it was said that he wisely chose for some time 
not to desert the certainty of newspaper reporting for the risks and 
uncertainty of the bar, but continued, during the leisure which the 
want of legal business afforded him, to write leaders and Parliament- 
ary reports in the gallery of the House of Commons. He did not 
desert the ladder which had lifted him to fame and fortune, but, at the 
time of his death, was an honorary member of a society of journalists. 
The chroniclers do not say just when he received his first brief, but 
those who remember the early days of his career at the English Bar 
remember how he impressed himself upon the courts, the bar, and the 
public, as a forceful and fighting lawyer. It was said of him that he 
fought hard for a client whom he knew to be in the right, and harder 
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fcr one whom he knew to be in the wrong. Whether this statement is 
or is not an exaggeration of his character as a lawyer, all agree in rep. 
resenting him as a fighting lawyer, of tireless energy, never made giddy 
by success, and never dismayed by defeat. An adverse ruling of a 
judge, or an adverse turn in a case, only roused him to greater exer- 
tions in behalf of his client. The earnestness of his character im- 
pressed itself upon juries and was a profound factor in his success in 
winning verdicts, — illustrating a line that was written concerning 
another Irishman, Lord Plunkett: — 


Man has no majesty like earnestness.” 


One of Mr. Russell’s ambitions at the bar was to reach a professional 
income exceeding that of any English barrister. In order to do this 
he must exceed the income of Judah P, Benjamin, which often ex- 
ceeded £30,000 a year. But it is believed that Mr. Russell’s income 
never quite reached that figure, though year after year it nearly 
reached it. Benjamin did not possess the tremendous energy of Rus- 
sell. The slight disparity of their incomes lay in the fact that Ben- 
jamin was the greatest commercial and company lawyer of his time, 
while Russell was the greatest criminal and damage lawyer. ‘The forte 
of Benjamin lay in able management, in sound advice to clients, in 
diplomacy, in a masterly presentation of the facts and the law of liti- 
gated cases to judges sitting on the chancery side of the High Court, 
and to judges of appeal in cases determined in chancery. The forte 
of Russell lay in successful cross-examination and in overpowering the 
judgment of juries by a masterful eloquence, not surpassed, it has been 
said, since the days of Erskine. Benjamin dealt with cases involving 
money in great sums and property of great value; Russell dealt with 
cases involving life, liberty, and what is often of greater value than 
either life or liberty, character and reputation. It is well known that 
the law of libel in England is very severe, and that the radical journal 
called Truth, published by Mr. Labouchére, was, in its utterances con- 
cerning public characters, continually trespassing upon the margins of 
that law and steering close to the doors of the jail. Charles Russell 
was the habitual defender of the actions for libel brought against Mr. 
Labouchére. The following is a very incomplete list of some of the 
causes célébres in which he took part : — 

1862. Wyndham Case. 

1869. Saurin v. Star (convent case). 

1871. Tichborne Case. 

1880. Lambri v. Labouchére. 

1881. Lawson v. Labouchére. 

Barrow ». “ Morning Post”? (Bend Or Case). 
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1882. Bell v. Lawes. 
1884. Finney (Miss Fortescue) v. Viscount Garmoyle. 
1886. Colin Campbell Case. 
1888. Parnell Commission. 
1889. Chetwynd v. Durham. 

Maybrick Case. 


1891. Osborne v. Hargreaves (Jewel Case). 
Baccarat Case. 


Our readers will recognize in the above list the celebrated case of 
Mrs. Maybrick, who was convicted, at the Liverpool Assizes presided 
over by the celebrated Justice Sir James Fitzjames Stephen, in 1889, 
of the crime of murdering her husband by poison. This case has 
called forth a great deal of sympathy in favor of Mrs. Maybrick, 
especially on the part of American women. Successive Home Secre- 
taries have been appealed to to pardon her, but so far without success. 
No doubt they had no purpose to allow an unjust sentence to rest upon 
a woman, though a foreigner; but we may readily suppose that they 
may have felt like repelling foreign interference, and that the frantic 
and injudicious appeals made in behalf of Mrs. Maybrick by Ameri- 
cans who knew little or nothing about the case, did her cause no good. 
Besides, 2 Home Secretary had already commuted her sentence from 
that of death by hanging to that of imprisonment for life. The most 
favorable statement of the evidence adduced against her which we 
recollect having seen, shows that while she attempted to poison her 
husband, she fell short of accomplishing the deed, but that he died 
from some other cause than the poison which she had administered to 
him. ‘The fact of this attemptdeprives her case of all claim to sym- 
pathy. After he had become Lord Chief Justice of England, she 
wrote to her distinguished counsel asking his interposition in her 
bebalf, and he replied in a letter to her in which he stated that she 
ought not to have been convicted. Perhaps this is so, and for the 
poor reason that her attempt at murder fell short, and that the victim, 
though poisoned by her, died from some other cause. Nevertheless, 
she did not have what in America would be called a fair trial. At 
the time of her trial Mr. Justice Stephen was notoriously failing in 
intellect, and was soon after persuaded by the Bench and Bar to re- 
tire, Lord Coleridge, then Lord Chief Justice, having been selected to 
broach the delicate matter to him. Our readers may also remember 
that, on quitting the court room after the verdict against Mrs. Maybrick 
had been announced, Mr. Justice Stephen came near being lynched by 
a mob which had assembled. 

The crowning episode of his career as a lawyer was in the celebrated 
Parnell case. Charges, supported by documents, had been made against 
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the late Charles Stuart Parnell, then leader of the Irish Home Rule party 
in the House of Commons, which, if true, must have ended his public 
career. These charges were published in that usually truthful, careful 
paper, the Times. Mr. Parnell demanded, as his privilege as a mem- 
ber of the House of Commons, an investigation of these charges, and a 
special commission, composed of three judges, was created to that end. 
The principal actor in the making and publishing of these charges was 
one Pigott. Under the searching cross-examination of Sir Charles 
Russell, this wretch broke completely down, and he afterwards disclosed 
the truth, which was that he had forged the incriminating documents 
which the Times had been duped into publishing. Never was the value 
of the English mode of trial, which permits of the direct cross-exam- 
ination of a witness by the opposing counsel, more strikingly illustrated 
than when Sir Charles rained upon Pigott a fire and hail of questions 
under which the miserable wretch withered and the real truth appeared. 
The Times confessed that it had been the dupe of a forger, and made | 
the most abject apologies to the public. The advantages of cross- 
examination under the English mode of trial, as contrasted with cross- 
examination under the French mode of trial, strikingly appears in this 
case. In a French tribunal Sir Charles would have been compelled to 
submit the cross-examining questions to the president of the court, and 
he would bave put them to the witness or refused to do so, in his mere 
discretion. ‘This would have given time to the rascal on the witness 
stand to collect his thoughts and to prepare his lying answer to each 
question. The speech made by Sir Charles Russell in behalf of Mr. 
Parnell before this commission has always been regarded as his greatest 
effort. Its delivery took nearly a week. It covers about 600 pages of 
the book which contains the report of the trial. It is worthy to rank 
with the greatest efforts of Burke, of Erskine, of Curran, of O’Connell. 
It is said that the great strain which this trial imposed upon his physical 
energies did much to shorten his life. Later, the great advocate, sit- 
ting as Lord Chief Justice of England, presided at a trial of possibly 
greater public interest, that of the Jameson raiders, with an ability, it 
is said, though of different sort from the ability of the advocate, equal 
to that which he had displayed in the defense of Mr. Parnell. 

Lord Russell was a radical in politics, and, being a Roman Catholic 
in religion, he naturally supported Mr. Gladstone’s measure in 1868 
for the disestablishment of the Irish Church, which meant the disestab- 
lishment of the Protestant Church which England had imposed upon 
Ireland as the official or State church of Ireland, and which, without 
communicants, was supported by taxes wrung from the starving 
Catholic peasantry. Twice Mr. Russell ran for Parliament for Dundalk 
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against one Callan, and was twice defeated. Dundalk, admiring his 
perseverance and pugnacity, returned him when he presented himself 
as their candidate for the third time. He sat for Dundalk from 1880 
until 1885, when he took the suffrages of South Hackney, which returned 
him, and he sat for that constituency until 1894, — making a Parlia- 
mentary career covering fourteen years. It is said that his career in 
Parliament, though fairly successful, was not distinguished. He was 
simply an eloquent lawyer, and, strange as it may seem to us Ameri- 
cans, lawyers have not always carried off the highest honors in the 
British House of Commons. 

In 1886 he became Attorney-General in the Gladstone Administra- 
tion, and was knighted. He was again appointed Attorney-General in 
1892. On taking office he gave up the old and well used privilege of 
retaining his private practice, which had been a very large one, and had 
latterly brought him in an income of £25,000 a year. In 1893 he was 
given the G. C. M. G. for his distinguished service as English counsel in 
connection with the United States Fisheries Arbitration in Paris. Both 
during the arbitration, and on the third reading of the Home Rule Biil 
in the House of Commons, he delivered eloquent and powerful speeches, 
but he was not, on the whole, so successful as a parliamentary speaker 
as at the bar, though he was in constant request as an electioneering 
orator. 

In 1894 a life peerage was conferred upon him under the title of 
Baron Russell of Killowen. As he has four remaining sons, as well as 
five daughters, two at the bar, one a lieutenant in an artillery regiment 
in South Africa and one in business in London, the wish has been ex- 
pressed in English publications that his peerage had not been for life 
merely, but that it might have been perpetuated by descent to his 
eldest son. Possibly some of his sons will earn the honor, following 
the footsteps of the father, and that will be better. It need scarcely 
be said that his peerage was conferred upon him on the occasion of his 
being raised to the judicial bench. He was appointed a Lord of Appeal 
in Ordinary to fill the vacancy occasioned by the death of Lord Bowen. 
Later in the same year he was appointed Lord Chief Justice of England 
to fill the vacancy produced by the death of Lord Coleridge, which office 
he held for six years with great distinction, when death put an end to 
his career. 


Tue JupicraL Cuaracter or Lorp Russert. — We have seen no 
happier sketch of the judicial character of Lord Russell than that which 
appeared in the Pall Mall Gazette shortly after his death. It was 
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entitled ‘‘ The Chief, an Appreciation, by a Briefless Junior.’’ It wag 
as follows : — 


“ Let’s go over and hear the Chief.” How long will it be before this pro- 
posal becomes once more the favorite resource for a morning otherwise unem- 
ployed among the younger members of the Junior Bar? The casual visitor 
smiles pityingly on the solid phalanx of fresh-looking wigs which any case of 
interest will always gather on the counsel’s benches. Their youthful wearers 
are not merely briefless, but idlers too, and shameless it seems. The public 
are generally wrong. Observation will lead you nearer to what experience 
alone can give than all the books in the four Inns of Court. And nowhere was 
this more certain than in the ‘‘ Chief’s Court.”? It was wonderful the standard 
he set — aye, and exacted from everyone. It was always the same. Punctual 
to the minute to enter court, morning and afternoon alike, day after day, the 
whole force and energy of his massive intellect and masterful will were 
immediately concentrated upon the business of the moment. He demanded no 
less from every other man who happened to be engaged upon it. Leader or 
hesitating junior, impetuous solicitor or anxious witness, it was all the same 
to him. Ruthlessly, and sometimes, though unconsciously, most cruelly too, 
he set about it. Concentration, brevity, lucidity, order, and arrangement he 
must have from one and all, weak and strong, without discrimination. The 
effect was electrical and quite palpable. Whether he sat at nisi prius with 
special jurors, or alone to try commercial causes, or in banc to deal in require- 
ments and subtleties of law and construe statutes, he dominated the place and 
the men who were there. Inthe very atmosphere of his court there was always 
the same indescribable sense of dignity, decorum, and business. No leader, 
however venerable, could make any headway who was solvenly or diffuse; no 
youngster, however nervous and unhappy, had anything to fear if he knew 
what his points were and set about makivg them. No one ever heard Russell 
stop a good argument, or tolerate a palpable fallacy. He abhorred a “ hydra- 
headed ’’ defense, or the citation of a multiplicity of cases; but he revelled in 
a hard fight. 

Domineering and masterful, the Chief’s mind was always open to conviction. 
For the conscientious worker it was as easy to win his smiling nod of approval 
as it was for the unready to call forth the impatient rap of his pencil on the desk 
and the piercing glance of contempt. It would be difficult to find an honest 
litigant who had ever left his court after a defeat with a sense of unfair treat- 
ment. Few tongues could lash with such withering scorn, few voices throw 
such contempt and disgust into a single sentence; but the most deserving 
scoundrel of all was fain to confess that he was a ‘‘ just beast.’ It was an 
education to sit and watch and listen. Perhaps he was at his best in the man- 
agement of juries. This is an art which no one has yet mastered; certainly no 
judge ever did. But Russell on the bench certainly went nearer to it than any 
living man. He never flattered, but he made them feel the full weight of their re- 
sponsibility. He was most courteous to them just when it was important to pre- 
vent stupidity from committing injustice, and when it was difficult even to be 
patient. It is not too much to say that byhis conduct of special jury causes dur- 
ing his six years’ tenure of his great judicial post, he did more than any reform 
of procedure could do to strengthen public confidence in the administration of 
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justice. It is here that his value on circuit came in. There is still much to be 
said for the old circuit system, which brings her Majesty’s judges, as it were, to 
the people’s very doors. All judges do not, unfortunately, take the same high 
view of their responsibilities. But Russell with a county common jury was the 
same Russell who presided over the Jameson trial at bar. In circuit towns 
advocates with local reputations are apt to swamp the work, and, secure from 
comp¢tition of a formidable kind, stumble through it in a lamentable fashion, 
while their juniors wonder why they themselves remain briefless. It was won- 
derful to see how a visit from ‘‘ the Chief’? would smarten them up. They 
were like different men. He was quick to appreciate and stern to resent a slip- 
shod piece of work, and a local Buzfuz was soon made to look somewhat small. 
Countless examples could be tendered to prove this one salient feature of his 
judicial character. Everywhere, and at all times, he set before him the highest 
possible standard of business efficacy, and sought after it with all the discrim- 
ination and energy of his strenuous nature. He was always at his best, and 
expected no less from every man. Thatis why the “ Chief’s Court’’ was the 
best possible place for the hopeful student and struggling junior to spend an 
otherwise idle day. This is why his loss, to one little band above all, seems an 
irreparable one. 


ANECDOTES AND REMINISCENCES OF Lorp RusseL_t. — From the Sun, 
of London, we take the following anecdotes of the late Lord Chief 
Justice of England: — 


Stories of the late ‘‘ Lord Chief ’’ are numerous, and from these anecdotes 
mainly told by friends, much insight can be obtained into his character. 

Illustrations of his remarkable goodness of heart areinnumerable. At the 
time when his name as a brilliant advocate was a household word, he received 
a letter one day from an unknown Frenchman, who said his little buy had been 
injured by being run over in Holborn by a carrirge belonging to Lord ——. 
Having heard Sir Charles Russell address the French Chamber, the writer was 
encouraged to hope for some assistance in procuring compensation. Sir 
Charles replied to say that he would appear for the Frenchman in court free of 
charge. No sooner did Lord —— learn of this than he offered £200, which was 
accepted, without any proceedings. 


[An Inveterate Snuffer.’’] 


* He was a confirmed snuff-taker, never going anywhere without his box and 
red handkerchief. For years he had purchased the snuff from a tobacconist in 
the Haymarket, and it was known as the ‘‘ Bureau mixture.’ His clerks took 
particular care to see that their master was always supplied. The ‘‘ Bureau 
mixture’ cost 12s. per lb., and was almost black in color. On the occasion of 
his visit to America in 1886 he is said to have determined upon stopping 
snuffing, leaving his boxes behind. But his resolution broke down on board, 
when a fellow: passenger proffered him a pinch. 


[Reproved by the Judge.) 
In court he brooked no interference; but only once or twice, when a counsel, 
did he come into open conflict with the Bench. On one occasion he was called 
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seriously to account for a gesture during the conduct of the Parnell Com- 
mission. He was taken to task on some point of procedure. Placing his arms 
and hands windmill fashion, he dug his head deep down into his shoulders go 
as to make it almost invisible to the three presiding judges — Hannen, Smith, 
and Day. He stood in that position till Lord Justice Hannen craned over his 
desk, evidently astonished at Sir Charles’ gyrations, and said, ‘‘ Gestures of 
that kind, Sir Charles, are not seemly.”’ 


[An Amusing Retort. ] 


In his young days in “ silk,’? when the late Mr. Justice Denman was going 
the Northern Circuit, some very high words were flung from the Bar to the 
Bench, in a tone and with a vehemence which caused the learned Judge to say 
that he would not trust himself to reprove them in his then condition of sor- 
row and resentment, but would take the night to consider whaf he ought to do. 
In considerable commotion the court broke up, and on the following day it was 
crowded. On taking his seat the Judge commenced the business of the day by 
saying, ‘‘ Mr. Russell, since the court adjourned last evening, I have had the 
advantage of considering with my brother Judge the painful incident.” * * * 
Upon which Russell quickly broke in with, ‘‘ My Lord, I beg you will not say a 
word more upon the subject, for I can honestly assure you that I have entirely 
and for ever dismissed it from my memory,’’ —a turning of the tables which 
evoked such a roar of laughter in the court that even the learned Judge himself 
could not but join in it. 

[ The Inevitable ** Bull.’’} 

Though there was little in the late Lord Chief’s accent to indicate that he 
was an Irishman, he occasionally ‘‘ gave himself away’’ by perpetrating one 
of those ‘“bulls’’ peculiar to his countrymen. Once, whilst addressing a 
political meeting at Balham, he said: ‘If the Government Coercion Bill is 
carried, no man in [reland will be able to speak upon politics unless he is born 
deaf and dumb.” The fact that nobody laughedis eloquent testimony to Lord 
Russell’s power as an orator. His audience was already spellbound. 


[At the Card- Table. ] 

He was a great card-player, and two stories in connection with his indul- 
gence in the pastime, showing that he could not bear to see inattention to the 
game, are worth recalling. Sir Charles dealt for a game once with a young 
barrister who had dined with him at Tadworth Court, and had arranged his 
hand when he noticed that his vis-a-vis had not touched the cards, but was 
lazily puffing his cigar. Sir Charles was furious. ‘‘ Sit up, sir, and pay atten- 
tion,’ he ordered in his sternest tones. His guest did not so offend again. 
On another occasion, at the Guards’ Club, Sir Charles had occasion to criticise 
severely the play of his partner, who happened to be a blasé young cavalry 
officer. Sir Charles’s comments got more and more caustic, until the restive 
officer silenced him by this effective remonstrance: ‘“‘ Look here, I say, old 


chap, you are not in your blooming police-court now, you know.”’ 


[Always Master.]} 
His clerks were greatly attached to Sir Charles Russell. If he took a lot of 
work out of them, they recognized that none worked so hard as he did. For 
months at a stretch he would be hard at it seven days in the week. In their 
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presence, perhaps more than anywhere else, he ‘‘ was the man he was.’’ One © 
who spent eleven years in his office shows a book presented by Sir Charles to 
him. The inscription runs: ‘*‘To——. From his onetime master.’’ 

He was a familiar figure on the race-course, and once personally “ collared ”’ 
a pickpocket in the act of appropriating somebody else’s watch at Epsom. 


[4 Wonderful Memory.] 

When he first came to London he did not find it altogether plain sailing. 
He was a member of the Press Galleries of the two Houses of Parliament, 
where he occasionally attended to write leading articles for a Roman Catholic 
journal published in London, and one of his colleagues referring to this period 
of Lord Russell’s early career remarked only the other day: ‘I have just left 
the Lord Chief Justice of England, and what do you think he said? ‘You are 
Mr. So and So, beside whom I sat in the Gallery many years ago.’’’ The reply 
was ‘‘ Yes,’’ and his Lordship said, “I have often recognized your face from 


the floor of the house, and am glad of this opportunity of shaking you by the 
hand once more.”’ 


The following anecdotes and reminiscences of Lord Russell we take 
from the Daily Chronicle, of London : — 


[How the Newspapers Reported Him.) 


Lord Russell was one of the few judges who acknowledged that he read 
the newspaper reports of his judgments. During one of the days of the trial 
of Dr. Jameson and the other ‘‘ raiders’? he made some comments on the For- 
eign Enlistment Act. The following morning, on taking his seat on the 
bench, he said that he had been looking through the papers and found that 
his remarks of the previous afternoon had been correctly reported only in the 
Times and the Daily Chronicle. If the representatives of these two journals 
had left out a “‘ not’ in their reports they would have been in the majority. 


[Makes a Mistake in Correcting His Son About Curran.]} 


The Lord Chief Justice presided at the meeting of the Irish Literary Society 
in January last, when his son, the Hon. Charles Russell, delivered a most inter- 
esting and carefully-studied lecture on ‘‘Curran.”’ In addressing the meeting 
on the conclusion of the lecture Lord Russell twitted the lecturer with having 
omitted from his many stories of the great Irish wit and lawyer one which he 
(the Lord Chief Justice), thought particularly interesting. “On one occa- 
sion,’’ said Lord Russell, ‘‘ Mr. Curran was engaged in a case before Lord 
Norbury, and cited a law case which he contended elucidated a certain law 
point. ‘If,’ said Lord Norbury, ‘I could not obtain better law from my books 
than that I would burn them.’ And Curran retorted, ‘I, my lord, should read 
them.’’’ That, said Lord Russell, was one of the wittiest retorts of Curran. 
But the Hon. Chas. Russell was not a bit taken back, and on the conclusion of 
his father’s speech said, ‘‘In preparing the lecture on ‘ Curran’ I took the 
utmost care to verify all my facts, and the reason I did not tell the story 
related by the chairman is that it is not true of Mr. Curran, but of another 
great lawyer, Mr. Sargent’’ It was a funny incident, and but proved again 
the truism of the son being the father of the man.- 
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[Was Not Required to Give Security] 
Lord Russell commenced his active work in Belfast, and practiced in the 
police courts. When he was taking bis first offices he inquired if he would 
have to give security. He was told that security would not be asked as he was 
starting business! 
[Arrested a Pickpocket.] 

In two respects Lord Russell had special claims to distinction. He was the 
first Irishman, as well as the first Roman Catholic since the Reformation, to 
hold the highest place on the Common Law Bench. And he was the only Lord 
Chief Justice who could boast of having arrested apickpocket. Sir Charles, as 
he then was, caught a man trying to snatch his watch on the course at Epsom 
on Derby Day, and handed him over to the police. 


[Denounces Fraudulent Promoters. ] 


People need not be reminded of Lord Russell’s flerce denunciation of bogus 
company promoters, or of his strong remarks at the Law Courts when he 
*‘welcomed’’ the Lord Mayor, in which he referred to the absolute necessity 
of integrity in financial circles. 


[Goes to Sleep to Disconcert the Opposing Counsel.] 

When (says a correspondent), he wished to embarrass an opposition coun- 
sel, the popular counsel used to pretend to go to sleep, as if the other man 
were too tedious to be heard. Mr. Gill, then a comparatively unknown man, 
laid the foundation of his present reputation by shouting across the court: 
* Now, Sir Charles, don’t pretend you are asleep. We know that dodge and 
are tired of it!” 

[His Hobby of Collecting Snuff Boxes. ] 

The late Lord Russell, apart from racing, made a hobby of collecting snuff- 
boxes. When one of his friends desired to make him a present, jewelers’ and 
curio-dealers’ shops were ransacked for anything historical or quaint in that 
particular form. A certain distinguished actor, to whom Lord Russell, as Mr. 
Charles Russell, Q. C., had rendered a service, one day entered the shop of a 
jeweller in the Haymarket and asked to see something really original and old 
in the way of snuff-boxes. ‘For Lord Ruxsell, I suppose, sir?’ was the 
assistant’s preliminary question. The answer cleared the ground; the assist- 
ant knew almost exactly what the Chief Justice possessed and what would be 
a welcome addition to his collection. 


[ Whistles Like a Boy.] 
An amusing story is told of an incident that occurred when Lord Russell 
went to Southampton to say fareweil to his soldier son, who was Sailing in the 
Kildoman Castle for the front. When the siren had hoarsely ordered “ All 
ashore,’’ Lord Russell from the quay-side did his best to attract his son’s 
attention, but in vain. Growing desperate the Lord Chief Justice placed two 
fingers to his mouth and blew a shrill whistle, with an ease which a boy might 
have envied. Lieutenant Russell, recognizing the signal, came to the taff-rail 
smiling. 
[How He Excused a Deaf Juror.] 
On one occasion he was too smart for a juryman who sought to be excused 
from serving. ‘'On what ground? ”’ asked his lordship. The man approached 
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with his hand to his ear, and said, “I’m deaf, my lord, and cannot hear the 
evidence.” ‘You can go——’” said Lord Russell ina whisper. ‘ Thank you, 
wy lord,’’ replied the juryman, taken off his guard. But the learned Judge had 
not finished his sentence, and he sternly added, “into the box and do your 
duty!” 


Tue Supreme Court oF Mississipp1 as CHARACTERIZED BY ITs CHIEF 
Justice. — Recently, at Jackson, Mississippi, a banquet was given in 
honor of Hon. S. S. Calhcon, of the Supreme Court of Mississippi, at 
which more than one hundred guests were seated. The response of 
Chief Justice A. H. Whitfield to the toast, ‘‘ The Supreme Court,’’ 
deserves a place in our pages. It was as follows: — 


The Supreme Court is the great conservative force of the State. It sits be- 
tween contending litigants, the ca’m final arbiter of life, liberty and property. 
The supremacy of its authority binds it, by the highest and most solemn obli- 
gation, to patiently, faithfully and fearlessly ascertain the very right of every 
cause, and in the beautiful and noble language of the Episcopal liturgy, ‘‘ to exe- 
cute justice and maintain the truth.” Absolutely impartial, it has no friends to 
reward and no enemies to punish. Whatever distinctions, social or political, 
may elsewhere obtain, it knows, it can know, nor race, nor color, nor sex, nor 
rank, nor condition. At its bar the humblest stands the unchallenged peer of 
the mightest, and the most defenseless is clothed with the same measure of 
right, and receives the same equal justice that is meted out to the proudest in 
the State. The Supreme Court must be fearlessly independent. Neither the 
prerogative of the crown nor the cmnipotence of Parliament could move Coke 
from his immortal stand for English liberties, and the splendor of that really 
grandly great achievement fills the judicial sky of Britain still with fadeless 
light. 

Here, at last, are anchored the confidence and faith of the people in the pro- 
tection of equal laws. However passion and prejudice may kindle into flame, 
in other arenas, the interests and sympathies of stormy partisans, here, at least, 
serene amid tumult, far removed from the wrath of angry strife, unawed by 
power, unmoved by public clamor, stands the judge, the high priest at the altar 
of passionless justice, administering the delegated functions of him of whom 
alone it can be said, *‘ A God without iniquity, just and right is He.’ The 
Supreme Court must not be fearlessly independent as between the defenseless 
and the oppressor alone. It must exercise independent thought. Itis difficult 
to tell which would be the more dangerous judge, he who adheres slavishly to 

the precedents of a century since, or he who, with “‘ the busy hand of reforma- 
tion,” or with reactionary spirit, disturbs settled rights and overturns law, 
crystallized in the customs and institutions of the people. Law undergoes 
evolution, along with the changing conditions and advancing civilizations out 
of which it grows; and he is, therefore, the wisest judge who, walking in the 
golden mean, aids in developing, establishing and maintaining a jurisprudence 
adapted to, harmonious with, and preservative of, the highest and best interests 
of the people over whom it extends. But the crowning glory of the Supreme 
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Court is that it is the sure refuge of the weak, the vindicator of the defense. 
less. 

No one can read the terrible denunciations of the later prophets against the 
false judges of Israel — false to their duty, to stand in the breach between the 
oppressor and the defenseless — without trembling at the solemnity of the 
trust and the awful sanctions which secure its faithful enforcement. 

It should excite our pride, but, at the same time quicken our sense of re- 
sponsibility when we realize that we occupy 


“ The throne of righteousness within the shrine 
Built on the basic pillars of the State; 
The throne that stands unshaken ’mid the surge 
Of rival greeds and party insolence 
And the wild clamors of the frenzied hour.” 


May the Judge of all the earth give to the Supreme Court of this great State 


“ Large knowledge of the shifting battle lines 
And captured strongholds in the ancient fight 
Of Right and Wrong; keen vision to discern, 
Amid the tangled forest of the law, - 
The thread-like path of jastice; skill to strike 
The subtle line of cleavage ’twixt the truth 
And that which masks and apes the truth; supreme 
Intent to see and do the right, and weigh 
Out judgment with an even hand.’" 


Dogs Secrerary Hay Unperstanp tae GrorGian Bay Pro- 
ject ?— This was the caption of a long editorial in the New York Sun 
for August 2d, the subject of which is the report of a special committee 
of the Senate of Canada, which two years ago investigated the feasibil- 
ity of a canal connecting the waters of Georgian Bay, through the Ottawa 
River, with the River St. Lawrence. The scheme is an old one. Itis 
said that it would involve not more than eighty miles of actual canal 
construction, and there is some opinion among geologists that the lake 
basin once emptied into the Atlantic Ocean from that direction. The 
report in question deals largely with the importance of the canal, if 
sufficiently deep, from a strategic point of view. Plainly speaking, the 
‘* strategy ’’ consists in letting a British fleet into the Great Lakes 
through the territory of Canada, in case of a difficulty between the United 
States and England, so that such fleet can amuse itself by bombarding 
Chicago, Milwaukee, Detroit, Cleveland, Toledo, and other lake 
cities, just as, within the memory of living men, it amused itself 
by bombarding the cities of Finland, and Alexandria in Egypt; 
and just as, to the ears of a past generation, it was heard bombarding 
Copenhagen. It is true that the treaty of 1818 between this 
country and England, prohibits either party from keeping armed 
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vessels on the Great Lakes, with limited exceptions, carefully stated. 
But treaties end when war breaks out; and if, in the event of 
war, Great Britain had the power to throw a fleet into the Great Lakes, 
does anybody on earth doubt that she would do so? Would not the 
United States do so in her position? The extracts given by the New 
York Sun from the book in question, make it clear that both the Cana- 
dians and the British look upon such a canal, if having a depth of four- 
teen feet, of the very greatest military and naval importance. Its 
importance lies in the fact that the Saint Lawrence river, the only other 
means of entrance into the Great Lakes from the Atlantic Ocean, is 
bordered for a hundred miles by the territory of the United States, and 
that it would be easy for the United States to fortify such positions as 
would render such an ingress impossible. It is proposed, by the con- 
struction of this canal, to remove the Saint Lawrence further into Canada. 
A glance at the map shows that Canada penetrates the United States 
for a long distance to the southwest like a wedge, the southwestern 
point of the wedge coming down about as far south as Providence, R. I. 
The canal in question would be so far removed from the boundary that 
it would, it is thought, be free from American assault or interference. 
The book in question contains a discussion of the project between mem- 
bers of a special committee of the Canadian Senate, and Major-General 
Gascoigne, Commander-in-chief of the Canadian militia. General Gas- 
coigne regarded the scheme, from a ‘‘ strategic point of view,’’ as the 
‘*most desirable possible, —that is to say, provided the canal were at 
least fourteen feet deep,’’ and he knew ‘‘ that the Imperial authorities 
looked at it in that light also.’’ It was something they had looked at 
very closely ‘‘ both at home and here, from a military point of view.’’ 
General Gascoigne recollected that the Rideau Canal was built a great 
many years ago, ‘‘ with that object in view, by the Imperial author- 
ities ;’? and it was ‘‘ much more necessary now, from many points of 
view, which it would not be prudent for me to state here publicly.’’ 
General Gascoigne was of opinion that this canal was not only a com- 
mercial, but a great military necessity for Canada. He also knew that 
“it would be looked upon with the greatest pleasure at home if the 
scheme were carried out.’’ Because of the recent building of two 
railroads, the canal would not be as valuable from a military point of 
view as it would have been prior to the year 1866; but, quoting from 
the language of Senator Power: ‘‘ It is veluable now chiefly as a means 
of getting ships through’’ ‘‘It was not the movement of troops that 
Thad in my mind chiefly,’ said General Gascoigne, ‘‘ but there are 
greater purposes than that which I have in mind.’’ 
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The Special Committee of the Canadian Senate sent out a series of 
thirteen questions to be considered by eminent subjects of the Queen, 
who were unable to attend the hearing. Question 12 was as follows: 
‘* What advantages has the route, considered as a means of military 
defense?’’ Some of the persons interrogated discreetly avoided a 
direct answer to this question; but Mr. Walter Shanly, the distin- 
guished engineer, let the cat out of the bag by saying: ‘‘ A valuable 
auxiliary provided the ‘ flag’ also holds the naval supremacy of the 
Lakes.’’ Mr. Sheperd, the managing director of the Ottawa River 
Navigation Company, also replied to the same question thus: ‘‘ The 
route would be of great advantage for wilitary and defense, as a means 
of passing gunboats quickly through the heart of Canada, from the 
sea to the Great Lakes.’’ Mr. R. Adams Davy, the Canadian engineer, 
even went to the length of naming the enemy against whom the canal 
was meant to be employed. ‘‘It would form the only means of water 
connection with the Great Lakes, and could easily be kept open in the 
case of trouble with the United States, and it might possibly be the 
means of giving us the command of these waters, which would be in- 
valuable to the Dominion.’’ 

Now, the Canadians have an unquestioned right to dig and fortify this 
proposed ‘‘ Montreal, Ottawa and Georgian Bay Canal,’’ or any other 
canal on their own soil which may inerease their facilities for military or 
naval defense. They have the same right to do it that they have to for- 
tify Quebec or Esquimault. But it cannot escape attention that a naval 
canal of this depth is a preparation for a violation of that clause of the 
Treaty of 1818 by which both of the high contracting parties engage 
not to keep armed vessels on the Great Lakes, beyond a prescribed 
number and armament. It cannot escape attention that a project 
which opens the Great Lakes to a British fleet is a profound menace to 
the United States; that the United States will not lie by and see this 
canal built without taking counter defensive measures, the first of which 
will no doubt be the abrogation of that part of the Treaty which re- 
strains them from putting armed vessels on the Lakes. In the event of 
war, the very next defensive measure would be to seize and fortify the 
canal; in other words, to rectify the boundary between the United 
States and Canada, by pushing it on to the sonthwestern bank of that 
canal. The Canadians ought to have foresight enough to understand 
that they can best get along with the people of the United States by 
treating them as friends, and not, by preparations of this kind, by 
treating them with suspicion as a future and probable enemy. 
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Atrorney AT Law: NEGLIGENCE — WHETHER IT Is NEGLIGENCE IN AN 
ArtorNeY TO Fart To PLEAD THE StTaTUTE OF Fravups. —The decision 
of the Appellate Division of the Supreme Court of New York, in the 
case of Patterson v. Powell,! involves a question of considerable in- 
terest to the legal profession. The action was brought by an attor- 
ney to recover the value of professional services rendered to the 
defendant in a case which had been carried to the Court of Ap- 
peals of New York.? The defendant rested his defense upon the 
alleged negligence of the plaintiff, in discharging his duties in the case, 
and interposed a counterclaim for $2,000 damages resulting from such 
negligence. Upon the trial, the complaint was dismissed and judgment 
was directed for the defendant on the counterclaim. This judgment 
is now reversed by the Appellate Division, all the judges concurring, 
and a new trial is ordered. The action out of which the claim of the 
plaintiff to compensation for legal services arose, was an action for the 
breach of an oral agreement for board and office room, which agree- 
ment was not to be performed within a year, and which was conse- 
quently void under the Statute of Frauds. The sole question for 
consideration therefore was: Was the plaintiff guilty of negligence 
toward his client in failing to plead affirmatively the Statute of Frauds? 
The following is the opinion of this court, disposing of the question, 
delivered by Mr. Justice O’Gorman: — 


The action out of which this controversy arose was brought against the 
defendant to recover damages for the breach of an oral agreement for board 
and office room not to be performed within a year, and consequently void under 
the statute; and the question presented for our consideration is: Was the 
plaintiff guilty of negligence in omitting to plead affirmatively the Statute of 
Frauds? 

The answer in that action was verified on February 8, 1889. The action 
came to trial in the Common Pleas Court in December, 1891. At that time the 
law seemed to be well setted in this State, that where a contract was denied, 
the defendant could avail himself of the statute, because of the denial, with- 
out specifically pleading it, and that it was necessary to plead the statute only 
where the contract was admitted. The complaint in the action in question 
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did not disclose whether the contract sued upon was oral or written, and, 
under the rule referred to, it did not seem to be necessary to allege the statute, 

In Marston v. Sweet? the court said: “If the contract alleged in the 
complaint had been denied, or the Statute of Frauds had been set up as a 
defense, then it would have been necessary upon the trial to prove that the 
contract was in writing if it was one which the statute required to be in 
writing.® 

In Duffy v. O’Donovan,‘ the court said: “If the defendants had intended 
to insist upon the Statute of Frauds, or the invalidity of the contract for any 
other reason, they should have denied the making of the same, and put the 
plaintiff to proof or set up the special matter relied upon.- Having admitted 
the contract, and not having pleaded the Statute of Frauds, or insisted upon 
it in their answer, the defendants are deemed to have renounced the benefit 
of it.” 

In Abbott’s Trial Brief on the Pleadings, a work of recognized merit in the 
profession, published in 1891,5 the rule was stated as follows: ‘‘ A defendant 
who has denied the making of the contract al’eged can avail himself of the 
invalidity of the contract under the Statute of Frauds, even though he did not 
object to the admission of the evidence of such contract. The statute need not 
be pleaded, unless the contract is admitted.’”’ This statement of the practice 
then prevailing was fortified by abundant citation. 

The first intimation to the contrary is found in the case of Porter v. Wormes,* 
decided in January, 1884; but the prec’se point was not presented in that case, 
and the statement there made that the statute must be specifically alleged in 
order to invoke its benefit was mere dictum of the justice writing the opinion. 
This was the view taken of that case in Berrien v. Southack, Traver v. Purdy 
and Bannatyne v. Florence Milling Co.?’ In Meyers v. Dorman,® the contract 
was expressly declared not to be within the statute, and the references therein 
made to the matter of pleading were based on Porter » Wormser, and were, 
therefore, mere dictum. 

In Marie v. Garrison,® decided in 1883, the only other case opposed to the 
rule of pleading generally accepted at that time, the referee in his opinion 
stated that the Statute of Frauds must be affirmatively pleaded, and rested his 
conclusion on an English case based upon an English statute. 


1 Harris v. Knickerbocker, 5 Wend. 
638; Ontario Bank v. Root, 3 Paige’s 
Ch. 478; Coles v. Bowne, 10 Paige, 
526; Champlin v. Parrish, 11 Paige, 
405; Gibbs v. Nash, 4 Barb. 451; 
Alger v. Johnston, 6 N. Y. Sup. Ct. 
T. & C. 632; Blanck v. Littell, 9 Daly, 
268; White v. Rintoul, 108 N. Y. 222; 
Billington v. Cahill, 51 Hun, 132; 
Berrien v. Southack, 7 N. Y. Supp. 
$24; Vandyke v. Clark, 19 N. Y. Supp. 
650; Carling v. Purcell, 19N. Y. Supp. 
183; Gen. Term, City Court, 1892; 
Traver v. Purdy, 30 Abb. N. C. 443; 
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In Hamer v. Sidway,! the court repeats the dictum in Porter v. Wormser, but 
no question arising under the Statute of Frauds was raised, discussed or 
mentioned on the trial or an appeal inthatcase. Indeed, the Statute of Frauds, 
as the opinion declared, was out of the case.’ 

In Wells v. Monihan,® decided in 1891, after the service of the answer in 
Crane v. Powell, the action was on a promissory note. The answer admitted 
the note, and the decision of the case did not turn on the statute. 

That Porter v. Wormser was never intended by the Court of Appeals itself 
as an authority upon the question of the availability of the Statute of Frauds 
under a general denial is evident from the fact that the old rule was applied by 
the Court of Appeals in two subsequent cases. Moreover, Mr. Justice Earl 
concurred in the opinion in Porter v. Wormser, although he wrote the opinion 
in Marston v. Sweet,‘ and was one of the dissenting judges in Crane v. 
Powell. 

In White v. Rintoul,> there was a general denial, and the statute was not 
affirmatively alleged. The judgment for the plaintiff was reversed in the Court 
of Appeals, the court saying: ‘‘ The case is one in which a faithful observance 
of the Statute of Frauds requires us to say that the promise sued on is void for 
want of a writing,’? and made no reference to Porter ». Wormser, although 
that case was the first one cited on the brief of the respondent in support of 
his contention that the defendant was without the benefit of the statute, because 
it had not been pleaded. 

In Matthews v. Matthews,® the court held the contract invalid under a 
general denial. Subsequently, when the same case came before the same 
court, in November, 1897,’ the court refused to follow its decision in 133 N. Y. 
881, saying that that decision was rendered before the case of Crane v Powell 
had settled the rule in this State that the defense of the Statute of Frauds to 
be available must be pleaded. 

Considering the state of the law and practice touching this subject at the 
time of the rendition of the services, it cannot be said that the plaintiff was 
guilty of negligence. For more than half a century the courts of this State 
had consistently declared the statute available under a general denial. There 
were no authorities opposed to this view, for dicta, however much entitled to 
respectful consideration, are not recognized as authorities, will not be regarded 
by courts as adjudications and are not binding on the tribunals that pronounce 
them. The plaintiff might well have reasoned that the court would not disturb 
what had been regarded by the profession for a long period as a well-settled 
principle of pleading. The plaintiff was called upon to pursue one of two 
courses. The one he followed had the support of authority, and his judgment 
cannot be impeached if he regarded the other as opposed to reason, principle 
and authority. It does not follow that because the court afterwards adopted a 
different view of the law that negligence must be imputed to the attorney. At 
most it was but a mere misjudgment on a doubtful question of law, and an 
attorney cannot be held guilty of negligence in case of a reasonable doubt. He 
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is only bound to exercise the ordinary legal skill and knowledge of his profes- 
sion, and is not liable for every error of judgment or opinion as to law. Where 
he errs on a question not elementary or conclusively settled by authority, that 
error is one of judgment for which he incurs no liability.! 

Surely, it will not be contended that the law as declared in Crane », 
Powell,? was conclusively settled at the time the answer was interposed by the 
plaintiff. Judges Peckbam and Earl, by their dissent, declared that the law as 
laid down in that case was not in harmony with the adjudications. As late as 
1894 Mr. Justice Van Brunt asserted that the rule applied in Crane v. Powell 
‘© is contrary to all the authorities cited to support it.’’ It seems a monstrous 
proposition to assert that an attorney can be guilty of malpractice when his 
professional conduct is vindicated by the judgment of distinguished jurists of 
large experience and high attainments, two of them members of the very bench 
that pronounced the decision now used to assail the ability and to impugn the 
action of the attorney. It demonstrates at least, indeed, it must be held to be 
indisputable, that the principle of law in question was not well settled in 1889, 
and the plaintiff was, therefore, blameless for not conforming his conduct 
to it. 

We have pressed upon our consideration, however, the inquiry as to whether 
the plaintiff should not have reasonably anticipated the decision as finally made, 
The statute provides that certain contracts not in writing are ‘‘ void.’ All the 
earlier cases proceeded upon the theory that under a general denial the plaintiff 
was required to establish a legal claim valid under the statute, or fail. 

In Crane v. Powell, the justice writing the opinion stated that it was desira- 
ble to assimilate the practice regarding the defense of the Statute of Frauds 
with the Statute of Limitations, usury and gaming and betting, and that as 
these defenses must be affirmatively set up no good reason could exist why a 
different rule should prevail in reference to the former statute. The attention 
of the learned justice was probably nct called to the fact that the Statute of 
Limitations cannot be invoked except affirmatively pleaded, because of an 
express statutory provision, which declares the statute waived unless pleaded.‘ 
Usury and the other defenses obviously constitute new matter. New matter is 
extraneous to that set up as the basis of the action in the complaint; it is that 
which admits and seeks to avoid the cause of action alleged. A denial puts in 
issue whatever the plaintiff must prove to establish his cause of action. What 
the consensus of judicial thought in this State formerly held to be available 
under a general denial was determined in this decision by a divided court to be 
waived unless set up as new matter. 

Defendant’s contention that the plaintiff should have anticipated such a 
result is entirely without support. That this case made a radical change in our 
system of pleading is now generally recognized. Indeed, that seems to be con- 
ceded by the learned court itself. 

We are thus led to the conclusion that there was no negligence on the part 
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of the plaintiff. It was error, therefore, to dismiss the complaint and to direct 
a verdict for the defendant on the counterclaim. 

Judgment appealed from reversed and a new trial ordered, with costs to the 
appellant. All concur. 


BuitpinG Line Fixep sy Covenants or Deeps. — Inthe caseof McGuire 
y. Caskey,! the Supreme Court of Ohio hold, according to the official 
syllabus, that where neighboring proprietors of urban lots are bound by 
a covenant in a deed, under which both hold, not to erect buildings 
within a prescribed distance from the street upon which the lots abut, 
either is entitled to an injunction to enforce observance of the cove- 
nant by the other. The relief will not be denied to a plaintiff because he 
has erected a porch in front of his residence and within the prescribed 
distance from the street, when the purpose of the covenant is to secure 
and preserve the desirability of the street for private residence, and the 
porch does not substantially interfere with the easement of neighboring 
proprietors for light, air and view. 


ConstiruTIONAL Law: REGULATION OF INTERSTATE ComMEeRCE — 
Power or State TO Require Every PassenGer TRAIN TO Stop at 
County Seats. —In the case of Cleveland &c. R. Co. v. Illinois,? 
the Supreme Court of the United States hold that a statute of the State 
of Illinois providing that all regular passenger trains must stop at 
county seats, constitutes a direct burden upon interstate commerce in 
violation of the Constitution of the United States, so far a3 it applies to 
interstate passenger trains, provided that adequate train service has 
been otherwise provided by the railway company for local traffic. In 
the opinion of the court, which is written by Mr. Justice Brown, the 
previous decisions of the court on similar statutes are referred to.* 
The propriety of the decision isobvious. And here we take occasion to 
say that the States impose another embargo on interstate commerce 
which ought not to be submitted to. On the menu and refreshment 
cards of the Pullman and other sleeping and dining car companies, the 
announcement is made that intoxicating liquors cannot be sold in certain 
States. For example, a man starting from St. Louis in a throug) Pull- 
man car to go to New York, can get a bottle of beer with his meals in 
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Illinois and New York, but not in Indiana and Ohio. This announce- 
ment is made by reason of local temperance laws in some States, and 
in deference to so-called ‘* Local Option ’’ laws prevailing in particular 
counties of particular States, where they have been put in force by the 
votes of the inhabitants. Generally, the stewards on board the sleeping 
cars obey these laws, and refuse to sell even a bottle of beer in ‘‘ prohi- 
bition®’ or ‘‘local option’’ States. In other cases, they violate the law 
by selling beer of a dark color under a pretense that it is coffee, pouring 
it out to the guest at his meals in large coffee cups. The writer has 
been obliged to drink stout at a Pullman dining table in this way, and 
for this reason. The States (and especially the counties of States) 
have no more power to say what shall not be eaten or drunk by the pas- 
sengers upon interstate railway trains, than they have to compel such 
trains to stop at county seats, or to do or to refrain from doing, other 
acts which constitute an interference with interstate commerce. The 
sleeping car companies ought to resist the interference with their inter- 
state business which is involved in these statutes, or, at least, in justice 
to the public, they ought to obtain the decision of the Federal court of 
last resort on the question. 


Corporations: Bankinc Corporations — LIABILITY OF OFFICERS OF 
A BanktnG CorporaTION TO ITs CrepiTors FoR Decert. — The decision 
of the Supreme Court of Wisconsin, in the case of Killen v. State Bank 
of Manitowoc,! is to thé effect that, under a statute of Wisconsin, the 
creditor of a corporation may maintain an action in the interest of its 
creditors to redress wrongs to the corporation growing out of the con- 
version of the corporate assets. But if the officers of a banking cor- 
poration misrepresent its condition to a third party, whereby he is 
imduced to deposit his money therein, and he loses it, they are liable 
to him directly to make good such loss, but only on the ground of 
deceit. But his cause of action rests in him only; it has no speculative 
value; he cannot sell it out to some lawyer who may be willing to buy 
it and take his chances of recovering upon it; since an action for dam- 

_ ages for deceit does not survive at common law, nor under any statute 

of Wisconsin, and therefore is not assignable. The court also holds 

that there is no trust or fiduciary relation between the creditors of 

a banking corporation and such corporation or its officers; but 

that the relation which subsists between a banking corporation 

and its creditors is merely that of creditor and debtor. With ref- 
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erence to this enunciation, which we find in the syllabus of the court, 
written by Mr. Justice Marshall, who writes the opinion of the court, it 
may be said that it is true that the relation between a bank and its 
depositors is that of a debtor and creditor: by placing his money in the 
bank, the depositor, in a sense, lends it to the bank; the transaction is 
not a bailment, but there is a change of ownership, and the bank merely 
owes so much money to the depositor which it impliedly agrees to pay 
on demand. This is the theory which rules in courts of law and in pro- 
ceedings at law. It is not incompatible with the proposition that the 
bank may occupy toward the depositor a fiduciary position. Indeed, it 
would be regarded as a startling proposition to give out that banks 
were not in a sense fiduciaries of their depositors. The next paragrsph 
of the syllabus reads: ‘* The trust fund doctrine, so-called, under which 
it is held in some jurisdictions that officers of a bank are liable directly 
to its depositors as quasi trustees, does not prevailin this State.’’ The 
doctrine described in this paragraph of the syllabus is not generally 
called the ‘‘ trust fund doctrine,’’ but is an exaggeration of that doc- 
trine prevailing in one or two States only, with regard to ordinary 
banks. But, except where such a remedy is given by statute, the de- 
cisions are sparse and come from one or two jurisdictions only, where 
individual creditors of a banking or other corporation are allowed to 
prosecute separate actions against the officers or an officer of the 
corporation, upon the theory of breach of trust, for the misconduct of 
such officer, by which the funds of the plaintiff deposited in the bank 
have been lost. As this case correctly holds, the officers are fiduciaries 
of the corporation, and may be sued by the corporation, or by its legal 
representative for breaches of their official trust, but are not fiduciaries 
of separate creditors in the sense that they may be so sued by them. 
Liabilities of this kind are assignable and pass to the assignee of the 
corporation for its creditors, under statutes which assign all the assets, 
right and credits of the corporatiom, or under a voluntary deed of 
assignment having that scope. The court also rules that liabilities for 
unpaid subscriptions to the capital stock of a corporation pass to an 
assignee under a general assignment of its property for the benefit of 
its creditors, and that the creditors cannot participate therein in any 
other way than by becoming parties to such an assignment, that 
is to say, by proving up their claims before the assignee. 

The stress of this case lies in the twelfth proposition of the sylla- 
bus, which is that the joint and several liability of the direct: ra of 
a corporation for all of its indebtedness, under section 1765 of the 
Revised Statutes of Wisconsin, for declaring and paying dividends 
when the corporation is insolvent, is penal in its nature, and does not 
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survive, and is not assignable, and cannot be availed of for the benefit 
of creditors by an assignee of the corporation under a voluntary 
assignment. We respectfully challenge the soundness of this proposi- 
tion, but without denying that it may be in accordance with the weight 
of judicial authority. Whether a statute is penal or remedial ought 
to be tested by the answer to the inquiry whether the legislature en- 
acted it to punish an offender, or to afford a remedy to those damni- 
fied by the wrong of the offender. In many States the declaring and 
paying of dividends when the corporation is insolvent, is made a 
criminal offense. It cannot be doubted that statutes which make the 
directors liable to creditors, where they have diminished the corporate 
assets — the stake or fund, upon the faith of which the creditors gave 
credit to the corporation, and out of which they are to be paid if at 
all,—by declaring and paying dividends out of the capital, where 
there is no surplus,— were enacted to afford additional remedy and 
security for the creditors, and not merely to punish the misconduct of 
the directors. There is therefore every reason why the right of action 
lodged in the corporation by such a statute should pass to an assignee 
for the benefit of creditors. Nothing short of this comports with the 
policy and gives an effect to the intent of the legislature. The old 
common law doctrine by which courts fly in the face of the legislature 
and impose a strict construction upon penal statutes, which in many 
cases amounts to a judicial repeal of them, is offensive to justice, about 
which the judges of the ancient common law rule cared little. 


Corporations: RiGut oF Directors TO MAINTAIN ACTIONS AGAINST 
SHAREHOLDERS FOR DivipENDS WHICH THE DIRECTORS HAVE PalD OUT 
OF THE CAPITAL OF THE COMPANY, AND WHICH THEY HAVE BEEN Com- 
PELLED TO REFUND TO THE LiIQUIDATOR OF THE CoMPANY UPON ITs BEING 
Wounp vur.—If the directors of an American business corporation 
were, with the concurrence of all the shareholders, to divide a portion 
of the capital of the company among the shareholders, without author- 
ity to take this action, derived from the charter or governing statute; 
and if, in consequence of this breach of trust, upon the company pass- 
ing into the hands of a receiver or other liquidator, the directors should 
be compelled, by a compulsory order or decree of court, to pay out of 
their own estates to the liquidator, the capital of the company so dis- 
sipated by them in breach of their trust; and if they should thereafter 
bring actions at common law against the respective shareholders to 
recover from them the portion of the capital of the company which 
each one received in the unlawful distribution; —it is probable that 
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nine American courts out of ten would refuse to sustain the action, on 
the ground that, in such a case, the law does not permit contribu- 
tion among joint tortfeasors. It seems that the English courts act 
more liberally in such cases, and sustain actions by the directors against 
the stockholders to recover from them what the stockholders have 
received through the misconduct or mistaken actions of the directors, 
and which the directors have been compelled to repay out of their own 
estates to the representative of the company, to make good the loss of 
the capital of the company occasioned by such misconduct or mistake. 
Such, at least, is the judgment of the English Court of Appeal in the 
case of Moxham v. Grant.1 The action was a common law action 
begun in one of the county courts, to recover from one of the stock- 
holders the sum of £35, which he had received in the distribution. A 
good pleader would earmark the action as an equitable action for 
money had and received; for, although an action at common law, it 
was originally built on the equitable doctrine that where B. has re- 
ceived money from A. under such circumstances that he ought, ex 
aequo et bono, to refund the same to A., A. may maintain an action 
against B. to recover the money, as so much money had and received 
by B. tothe use of A. The opinions of the judges in the case under 
consideration do not, however, place the case on this ground. They 
treat it, somehow or other, as though it were a proceeding in equity; 
and perhaps a reading of the judgments which were delivered in the 
case will show the extent to which the two systems called respectively 
law and equity, have been fused in England under the operation 
of the Judicature Acts. In the three judgments which were 
delivered, respectively, by Smith, L. J., Collins, L. J., and Williams, 
L. J., it is conceded that all parties, both the directors and the 
stockholders, acted in good faith; that the official liquidator of 
the company might have recovered the money in direct proceed- 
ings against the stockholders; but that the shorter course was 
also open to him of recovering it from the directors under an order of 
court procured for that purpose, under the terms of the governing 
statute, which course they saw fit to take. Upon these facts then, in 
the opinion of all the-judges, the right of the directors to be recouped 
from the stockholders arose. The manner in which they got over the 
operation of the rule in pari delicto is worth attention. Smith, L. J., 
quoting one of his previous decisions, said: ‘‘ The common law rule as 
to persons in pari delicto is not recognized in equity in the case of 
trustees. Where one trustee has paid money, part of which should be 
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contributed by the other, he can recover that part from the other. 
Therefore, I think that the defendant, having taken this money with 
notice that it was part of the capital of the company, is a constructive 
trustee, and that the rule of equity which I have stated must be ap- 
plied.’’ Collins, L. J., proceeded upon the ground that the act which 
had been committed by the directors in distributing a part of the capi- 
tal of the company, and of the shareholders in receiving it, was not a 
tort of that positive character to which the rule in pari delicto applies. 
‘* I do not suppose,’’ said he, ‘‘ that any one in this case thought that 
there was any illegality in this transaction at the time when it occurred; 
though it is true that it was, in a technical sense, ujtra vires, ard 
illegal.’’ After pointing out that the liquidator could have sued the 
shareholders, instead of compelling payment from the directors, he 
said: ‘‘ There was a payment by the directors, under compulsion of 
law, of money in respect of which other persons were liable. That, 
both at common law and in equity, establishes a right to contribution 
or indemnity. The parties were not joint tortfeasors.’’ Williams, 
L. J., concurred with Collins, L. J., and placed his judgment upon the 
following proposition laid down in Underhill on Torts, which seemed to 
him ‘‘to be a perfectly accurate statement of the law:’’ ‘*‘ Where the 
tort consists of an act not obviously unlawful in itself (e. g., trover 
by a person from whom the same goods are claimed by adveree claim- 
ants), he may claim contribution or indemnity against the party really 
responsible for the tort; and this right is not confined to cases where 
he is the agent or servant of the other tortfeasor.’’ And Lord Justice 
Williams concluded with the following language: ‘‘ It seems to me that 
this is not a case in which the parties were guilty of fraudulent cor- 
duct of any kind. There was a distribution of part of the capital of 
the company under circumstances which gave rise to a legal presumy- 
tion that all the parties were aware of the illegality. In my opinior, 
that does not make it a tort at all, and the rights of the liquidator of 
the company could be enforced against either party by an action for 
money had and received to the use of the company.”’ 


Dogs: Rigut or Action oN BEHALF OF A CHILD wHO HAS BEEN 
Bitten By A Doc Wauicu iT Has Provoxep. — The Court of Ar peals of 
Kentucky, in the case cf Welffv. Lamann,' held that a judgment re- 
covered by a child eleven years old from the owner of a dog for dam- 
ages from being bitten by the dog, ought to be reversed because the 
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trial court refused to submit to the jury the question of the contrib- 
utory negligence of the child in worrying the dog. There is a good 
deal of technical learning in ‘‘ dog law.’’ At common law, the liabil- 
ity for damages done by a vicious dog does not rest upon the principle 
of negligence in not restraining him, but rests on the fact of keeping 
him, knowing his vicious propensities, — the keeper or harborer of 
the dog, with such knowledge, being liable for his vicious acts as an 
insurer. There are several holdings to the effect that where an action 
does not proceed upon the negligence of the defendant, the defense of 
contributory negligence performs no office. This seems to be a mere 
haggle about words. There are quite a number of cases which hold 
that those who nag or worry dogs, bears, or other animals which would 
be harmless if not nagged or worried, cannot make their own mischief 
a ground of recovering damages against the owners or keepers of such 
animals, in case they are hurt by the animals. The act of 
the person thus worrying the animal may be contributory negli- 
gence, or it may be an affirmative trespass, or a malicious 
mischief: whatever it is called, it is the proximate cause of 
the injury, and the act of the keeper or harborer of the animal is the 
remote cause of the injury. This consideration determines the action 
in favor of the defendant. An exception to the rule may possibly 
exist in case of children of such tender years that negligence will not 
be ascribed to them by Jaw, and that they will not be regarded, for 
the purposes of such an action, as responsible in theory of law for 
their own conduct. But even here the conclusion may be otherwise, 
since infants are, at common law, responsible for their trespasses. But, 
undoubtedly, a man that would turn loose a bear, a bull, or a vicious 
dog upon the highway, ought to pay damages to a child of tender years 
that might be hurt by the animal, although as a consequence of 
worrying it in purstiance of childish instincts. 


EquitaBlE Conversion. — The long and learned opinion of the 
Supreme Court of Wisconsin on this subject, written by that tire- 
less judicial worker, Mr. Justice Marshall,! is worth the attention 
of judges, practitioners or students, interested in that branch of 
the law. But as the case decides several questions; as the weather 
at the time of this writing is very warm; as that able judge, Chief 
Justice Cassoday, dissented ; and as we have a headache, — we will not 
undertake to do more than tell our readers that such a case was de- 
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cided. Our disinclination to attempt a review of the case is confirmed 
by the fact that Chief Justice Cassoday acknowledges that he is not 
certain that he fully comprehends just what general propositions have, 
and just what general p-opositions have not, been determined in the 
case. According to the sylla us, the case overrules the case of Re 


Fuller’s Will;} that at least is one of the propositions which the case 
decides. 


Evivence: Feperat Courts — APPLICATION OF STaTE STATUTE Pro- 
VIDING FOR THE PaysicaL EXAMINATION OF A Party. — The extent to 
which the rules of evidence prescribed by the legislatures’ of the States 
shall be applicable in and binding upon courts of the United States, is a 
question opening a wide door for suggestion and discussion. In suits 
in equity the courts of the United States exercise a jurisdiction totally 
independent of State law, whether it be common law or statute law, and 
defer to State law only on a principle of comity, and not as a matter of 
compulsion.? In criminal cases it would be manifestly impossible for a 
court of the United States to yield to a rule of evidence prescribed by 
the legislature of a State, because the result might be to allow the legis- 
lature of a State to dictate the result of a litigation between the United 
States and a person accused of an offense against the United States. 
Accordingly, it was held by the Supreme Court of the United States 
that the provision of the act of Congress * making the rules of evidence 
in the State courts applicable in the courts of the United States, did not 
extend to the trial of offenses against the United States, but was 
intended to confer upon the courts of the United States the jurisdiction 
necessary to enable them to administer the laws of the States.4 In the 
case of Camden &c. R. Co. v. Stetson,> determined in the Supreme 
Court of the United States in April last, the question arose whether a 
statute of the State of New Jersey, providing for the physical examina- 
tion of parties in actions to recover damages for personal injuries, was 
properly applizable in a case where such an action was brought in a 
Circuit Court of the United States. The court held that the Circuit Court 
had power to order such a physical examination of the plaintiff, 
although the court had in a previous decision held (unfortunately, we 
think) that no such power resided in a court of the United States, with- 


175 Wis. 431; s.c. 44 N. W. Rep. 3 Now Rev. Stat. U.S., § 721. 

304. 4 United States v. Reid, 12 How. 
2 See an ariicle on this subjectin (U.S.) 361. 

the March number, 1900, of the Green § 177 U. 8. 172. 
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i out the aid of a statute.! The two decisions, side by side, reduce the 
Federal law to this absurdity: that although the Federal courts have no 
such power as an inherent or incidental part of their power to administer 
justice, yet the legislature of a State can confer upon them such power 
in pursuance of the act of Congress. No such nonsense was ever 
intended by Congress. It ought to have been held, and it will be held, 
overruling the Botsford case, that they have such power as a necessary 
incident of their general power of administering justice in cases where 
jurisdiction has been conferred upon them. That is the general doc- 
trine which now obtains in the State courts with reference to their power 
to order an examination of a party.. The dissenting opinion of Mr. 
Justice Brewer in the Botsford case was far preferable to the opinion 
in chief. If necessary, Congress might pass an act preseribing a rule 
of evidence for the Circuit Courts of the United States in such cases, 
similar to the statute of New Jersey, which we subjoin in the foot note.? 


Fright Nervous SHock as AN EvLement or DamaGes. — In the 
case of Denver &c. R. Co. v. Roller,® recently decided in the United 
States Circuit Court of Appeals for the Ninth Circuit, it was held that, 


in an action by a passenger against a railroad company to recover 
damages for injuries received in a collision, where there was evidence 
that plaintiff sustained serious bodily injuries, an instruction was proper 
that, if great fright was a reasonable and natural consequence cf the 
circumstances in which the collision, with the ensuing wreckage, explo- 
sion and conflagration, placed the plaintiff, and she was actually put in 
fright by those circumstances, and injury to her health was a reason- 
able and natural consequence of such fright, and was actually and 
proximately occasioned thereby, such injury was one for which dam- 
ages were recoverable. We understand that there is no novelty in this 


1 Union Pac. R. Co. v. Botsford, 
141 U. S. 250, 

2 or before the trial of any 
action brought to recover damages 
for injury to the person, the court 
before whom such action is pending 
may, from time to time, on application 
of any party therein, order and direct 
an examination of the person injured, 
as to the injury complained of, by a 
competent physician or physicians, 
surgeon or surgeons, in order to qual- 


ify the person or persons making such 
examination, to testify in the said 
cause as to the nature, extent and 
probable duration of the injury com- 
plained of; and the court may in such 
order direct and determine the time 
and place of such examination; pro- 
vided this act shall not be construed 
to prevent any other person or phy- 
sician from being called and examined 
as a witness as heretofore.’’ 
8 100 Fed. Rep. 738. 
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decision, but that the courts are generally agreed that where there is a 
direct physical injury, and also that species of injury which is involved 
in fright, nervous shock, hurt to the feelings, mental suffering, etc., 
by whatever name called, the latter may be considered by the jury in 
enhancement of the damages. But onthe question whether such element 
of damage can be considered, where there is no direct physical injury or 
impact, the courts are not agreed, though the weight of judicial opinion 
inclines against giving a right of action for such damages. It must 
be conceded that there is no logic in allowing damages for mental 
suffering in actions grounded on negligence, where there has been a 
physical impact, though slight, and in denying damages for mental 
suffering in actions grounded on negligence in the same class of 
actions, where there has been no physical impact; since the jury would 
have precisely the same difficulty in determining how much compensa- 
tion ought to be given for the nervous shock or mental suffering, so- 
called, in the one case as in the other. But here, as in many other 
cases, the law is not logical, but the judges have to decide how far 
they will go before they themselves suffer a nervous shock from the 
recoil of the hurt feelings of some powerful corporation. Besides, 
there are many cases of malicious injuries, such as libel, slander, 
seduction, and the like, where, whatever may be the theory or fiction 


of the law, there is notoriously no other injury than disgrace, chagrin 
and hurt to the feelings. And yet in some communities, wrongs of 
this species are frequently visited with death at the hands of a private 
avenger, and no jury can be impaneled that will convict him of any 
crime. 


Qvo Warranto: A Corporation DissOLVeED FOR VIOLATING THE 
Srate Statutes REGARDING THE SALE OF OLEOMARGARINE. —In the 
case of State ex rel. &c. v. Capital City Dairy Company,' the Supreme 
Court of Ohio, in an original proceeding by quo warranto, oust the 
respondent corporation of its franchises, and direct the appointment of 
a trustee to wind up its affairs, by reason of the fact that it has been 
shown to be guilty of ‘‘ persistent, defiant and flagrant ’’ disregard and 
violation of the statutes of that State relating to the sale of oleomar- 
garine and other manufactured products in imitation of butter, the 
purpose of the statutes being to prevent deception in the sale of such 
products, and to preserve the public health. Incidentally, the court 
affirm the validity of these statutes of Ohio as police regulations, and 
hold that the fact that the members of the corporation who offended 


1 56 N. E. Rep. 651; 8. c. 43 Weekly Law Bulletin, 201. 
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azainst the statutes are punishable by fine under the criminal laws of 
the State, docs not withdraw from the court the power to oust the cor- 
poration of its franchises in a proceeding by quo warranto. 


RatiFicaTION OF ConTRacT BY UNAUTHORIZED WHERE SUCH 
Person Contracts His Own NAME, AND DOES NOT DiscLosE AGENCY 
Tro THE OTHER Party. — The ordinary basis of a ratification is pre- 
sented by a case where A., professing to be the agent of B., and to 
have authority from B., enters into a contract with C., professedly on 
behalf of B., C. understanding that he is making a contract with B. 
through the agency of A. In such case, if A. was without authority 
to bind B. in the transaction, and if B. had not concluded himself by 
his representations or conduct from disputing that fact, it would not 
be his contract. But he can make it such by ratification, provided he 
understands the circumstances under which it was made, and this rati- 
fication may take place by accepting the benefits of the contract with 
knowledge; and it is the very nature of a ratification that it relates 
back and makes a contract good from its commencement. These are 
familiar principles; but, in stating them, we have stated a case where 
both of the immediate parties to the contract, the pretended agent and 
the other contracting party, intend and understand that they are mak- 
ing a contract for the supposed principal of the pretended agent. Sup- 
pose a case where the pretended agent assumed to make the contract 
in his own name and behalf, without disclosing the fact or profession ‘ 
of any agency, and where the other party to the contract supposed that { 
he was making it with the pretended agent as a principal, and not as : 
agent for any one. Can the person for whom the pretended agent : 
really made the contract, acting officially and without authority, after- 
wards ratify the contract, and thus make it his own? In other words, ' 
if a stranger to me, without any authority from me, assumes and under- 4 
takes, the motive being in his own secret breast, to make a contract 
with a third person in his own name, and without disclosing or profess- 
ing any agency to such third person, — can I afterwards, finding the i 
contract beneficial to me, make it mine by what is called a ratification? “ 
Stated differently, can I ratify a contract made between Smith and 
Jones out in the country, as principal contractors, merely because 
Smith, in making it, intended that it should be for my benefit, and that 
I should have the privilege of ratifying it? In the case of Durant v. 
Roberts,! the English Court of Appeal (Collins and Romer, L.JJ., 


1 82 Law Times Reports, 217. 
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Smitb, L. J., dissenting), held that in such a case there could be a 
ratification, with the usual consequences. Undoubtedly, the act of an 
intermeddling stranger can be ratified, provided the intermeddling 
stranger assumes to act on behalf of the ratifying party, and 
provided the other party understands that he so assumes to act.! 
Indeed, such a ratification may take place where the party in whose 
behalf the other parties have assumed to make the contract stands by 
after knowledge and fails to repudiate it.2 But the necessary basis of 
a ratification of this kind is that the person by whom the contract was 
made or procured, assumed to act for the ratifying party.* The real 
opinion in the English case under comment, in which the learning both 
of the common law and the civil law is gone into very deeply, is the 
dissenting opinion of Smith, L. J. He does not fail to point out the 
absurdity of allowing the right to make a ratification to rest upon the 
undisclosed mental intention of a party to a contract, who in respect of 
that contract is a stranger to the party claiming the right toratify ; and 
he concludes by saying: ‘‘I am bound, therefore, to decide the case 
in accordance with what I regard to be principle and common sense.”’ 
The majority opinion, written by Romer, L. J., seeks to lift the case 
out of this difficulty, though that seems to be an impossibility. He 
says: ‘‘I wish to observe that the question ought not to be stated as 
one depending merely on what passes in the mind of the person said to 
be an agent at the time he contracts. Such a statement only tends to 
obscure the real question we have to decide. It may well be, ifa 
person has nothing to support his contention that he contracted on 
behalf of a principal, beyond his assertion that he had it in his mind so 
to contract, that he will fail to prove his contention as a matter of fact. 
The question of law, to deal with it fairly, may be stated as follows: 
Where a person makes a contract, which is not under seal or by bill of 
exchange, without disclosing to the person with whom he contracts that 
he is acting as agent, and it is proved or admitted that in fact he 
entered into the contract on behalf of a principal, but without authority, 
cannot that principal ratify the act of the agent so as to place himself 
in the same position he would have been in as an undisclosed principal, 
if he had previously authorized the agent to make the contract? That 
is really the question we have to decide, and it is one which, in my 
Opinion, ought to be decided, according to the principles of law appli- 


1 Ward v. Williams, 26 Ill. 447; s.c. § Hamlin v. Sears, 82 N. Y. 327. 
79 Am. Dec. 385; Searing v. Butler, 69 See also Union Gold Mining Company 


Til. 575, 578. v. Rocky Mountain Nat. Bank, 2 Colo. 
24 Thomp. Corp., § 5246. 248, 259. 
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cable, and ought not to be treated as concluded by authority. In 
order to illustrate what I have mentioned is the true question to be 
decided, I will give an example of a case clearly raising the point of 
law as stated by me. Some of the directors of a limited company 
discover that certain goods are for sale, and that it is important that 
the company should buy the goods at the price offered. But time 
presses, and the contract of purchase has to be made at once. The 
directors in question have no time to convene a meeting of the board: 
and there are other directors besides themselves. They fcel no doubt 
that the contract is one beneficial to the company, and one sure to be 
duly ratified. They accordingly resolve that one of their number shall 
enter, and he does enter, into the contract in his own name but on be- 
half of the company. The fact that he has contracted on behalf of 
the company is not disclosed to the vendor, but the director acknowl- 
edges in writing, signed at the time and addressed to his codirectors, 
that he has bought on behalf of the company. The company subse- 
quently, at a board meeting duly convened, purports to ratify the 
director’s act and adopt the contract. After that when the vendor 
discovers the facts, can he not treat the company as an undisclosed 
principal and liable on the contract, or must it be said that it was 
impossible for the company to ratify? This being the nature of the 


question we have to decide, it appears to me that on principle it ought 
to be held that ratification is possible. And to hold the contrary 
would be to establish an anomaly in the law, and, moreover, a useless 
one.”’ Altogether, this case is a most interesting one. It seems to be 
one of the cases of the year. The judgment of Smith, L. J., will 
especially repay perusal, and the numerous authorities therein cited 
will afford the means of a more extended study of the subject. 


ConstituTionAL Law: TakinG Property Witsout Process or 
Law — UNconstTITUTIONALITY OF LocaL ASSESSMENTS WHERE THERE 
ARE NO Benerits. —- Our readers will recall a brief but forcible article 
upon this question by Mr. Burdett A. Rich, the editor of Case and 
Comment.! Taking up the cudgel again, Mr. Rich, in a recent number 
of Case and Comment, says: — 


It is peculiarly gratifying to see the trend of the courts at this time toward 
the abolition of the long tolerated abuses of local assessments. Case and 
Comment declared several years ago that such assessments in excess of 
benefits are wrong and dangerous, and that the decisions upholding them ought 


1 33 Am. Law Rev. 242. 
VOL. XXXIV. 50 
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to be reconsidered and overruled. But the authority of the long list of such 
decisions was overthrown at a single stroke by the Supreme Court of the 
United States in the now famous case of Baker v. Norwood,! which dis- 
tinctly and unequivocally established the doctrine that local assessments 
in substantial excess of benefits received are in violation of the Con- 
stitution of the United States because they take property without just com- 
pensation, and therefore without due process of law. A recent Ohio case 
denied an injunction against a front-foot street assessment, although it did 
affirmatively appear that benefits were not considered in levying it, where it 
was found as a fact that the property was actually benefited more than the 
amount of the assessment, and it did not appear that the burden was unfairly 
apporticned among the lots affected. But in at least three recent cases the 
Federal circuit courts have condemned front foot assessments because they 
were not based on benefits.2 There are some very important questions of 
procedure and remedies still to be settled, of which the Ohio case furnishes 
an illustration. But it is of incalculable value to have it conclusively settled 


by the court of final resort as a fundamental doctrine that the benefits must 
equal the burden. 


Stare Decisis: Res Jupicata—ErFrect oF A Prior DECISION IN 
THE Same Case. — In the case of Mitchell v. Western Union Telegraph 
Co., lately decided by the Court of Civil Appeals of Texas,® the second 


paragraph of the syllabus announces this proposition: ‘* The decision 
of the Court of Appeals is not conclusive on the rights of the parties 
on a subsequent appeal, as it is not the court of last resort.’’ We 
understand that this refers to a prior decision of the Texas Court of 
Appeals in the same case, which was not carried to the Supreme Court 
of Texas, which is a court of last resort. We are not able to state pre- 
cisely the conditions under which causes can be removed from the 
Courts of Civil Appeals in Texas to the Supreme Court of that State, 
but we understand the cases to be limited and exceptional. If the case 
in question was not, on the previous appeal, taken higher than the Court 
of Appeals, then that court became the court of last resort — if such a 
court was necessary — for the purpose of the particular case, — other- 
wise the existence of the courts of appeal in Texas is in a sense nuga- 
tory, and their decisions merely academical or experimental. The 
settled rule is the reverse. The decision of any court of appeal, until - 
reversed by a higher court, is the law of the case, and is, upon every 
sound principle, to be followed by the same court when the case comes 
before it a second time,— otherwise the administration of justice 


1172 U. S. 269, 34 L. ed. 443. 94 Fed. Rep. 409; and Lyon v. Tona- 
2 These cases are Loeb v. Trustees, wanda, 98 Fed. Rep. 361. 
91 Fed. Rep. 37; Fay v. Springfield, 3 56S. W. Rep. 439. 
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becomes mere trifling The language of the Texas Court of Appeal on 
the point is: — 


Counsel for appellant contend that the question referr-d to is res adjudicata 
in this case, because, it is asserted, this court on a former appeal decided the 
question against the telegraph company. The question has not been hereto- 
fore presented in the form that it now arises, and we deem it unnecessary to 
say whether former rulings are to the extent and effect claimed by appellant, 
because this court is not the tribunal of last resort in this ¢ase, and, if it has 


commi:ted error in the former ruling, the parties ought not to be concluded 
thereby. 


Witt: Devise or Rear Estate — Sussequent Conveyance To 
tor — Revocation oF Devise By Operation or Law. — In the case of 
Jacob v. Jacob, determined in the House of Lords in April,! the facts 
were that a testator, by his will, made in 1832, devised certain freehold 
property which he had contracted to purchase, but the purchase of 
which had not been completed at the date of the will, and all other his 
real estate wheresoever and whatsoever, to his three sons in manner 
therein mentioned. In 1834 the property which the testator had con- 
tracted to purchase was conveyed to him in fee to uses to bar dower. 
In 1835 the testator died. It was held (affirming the judgment of the 
court below), that the conveyance of 1834 operated as a revocation of 
the devise in the will of the freehold property so conveyed. The de- 
cision affirms a judgment of the Court of Appeal,’ which judgment 
had affirmed a judgment of Mr. Justice Stirling. The courts below 
held that they were bound by the decision of Sir T. Plumer, V. C., 
rendered in 1814, in the case of Rawlins v. Burgis,4 which decision was 
followed by the English Court of Appeal in Chancery, in Plowden v. 
Hyde,> decided in 1852. The Lords regarded the appeal as tanta- 
mount to a request to them to disturb a rule of property which had 


been acted upon, rightly or wrongly, for 150 years. This they declined 
to do. 


1 82 L. T. Rep. 270. 4 2 Vesey & Beames, 382. 
278 L. T. Rep. 825. 52 Sim N. S. 171; 8, c. 2 DeGex, 
78 L. T. Rep. 451. M. & G. 684. 
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CORRESPONDENCE. 


THE BEST TWO LAW BOOKS OF THE YEAR. 


To the Editors of the American Law Review: 


Will you have the goodness to tell the undersigned (and incidentally some 
of his fellow-students) what, in your judgment, are the best- two law books 
published this year for the general reading of students? 

Yours truly, 


W. G. CHASE, 
New York City. 


[Answer — We will answer Mr. W. Goose Chase to the best of our 
ability, advising him to sign his real name hereafter. And first, we will 
make an observation as to the general worthlessness of any answer, 
that can be given by calling attention to the fact that the late Prof. 
Theodore W. Dwight was asked to make a list of the best forty 
Jegal treatises in the English language, and his list was fearfully 


and wonderfully made. It included such works as Dart on Ven- 
dors, which not one American lawyer in a hundred had ever heard 
of, and it made no mention of modern American works of which 
many thousand copies had been sold, but of which he, Prof. Dwight, 
had never heard. Leaving out new editions of old works, such as 
the recent edition of Greenleaf on Evidence, it is our opinion that 
the best two new works of the present year for the reading 
of law students, are Andrews’ American Law, and Rodgers’ Domestic 
Relations. We have not yet seen Andrews’ American Law, but we 
heard enough talk in its favor at the recent meeting of the American 
Bar Association by men who had examined it, and who were qualified 
to speak with reference to its merits, to convince us that it is the book 
of the year. We also learned that the book of Mr. Andrews was the 
result of many years of painstaking labor, care, research, planning and 
replanning, thinking and rethinking ; and he is a capable man. The work 
of Mr. Rodgers, though not on so wide a subject, is on a wide subject: 
one which concerns the family, and which consequently lies at the 
foundation of the social state. It is well thought out, and well ex- 
pressed. It is the result of the unaided study of the author, proceeding 
case by case. It is a thoroughly honest and capable book. It relates 
to a subject which no law student can neglect. — Eps. Am. Law Rev. ] 
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THE SHARON-HILL DIVORCE CASE. 


To the Editors of the American Law Review: 


As a part of my examination for admittance to the Bar, I was required to 
write a thesis on conflicts of jurisdiction before the Federal and State courts, 
and I got all tangled up in the Sharon-Hill Divorce Case, and that is the rea- 
son why I got floored. As I have to pick my flint and try it over again, I wish 
you would help to disentangle me with reference to the various cases which 
grew out of that controversy. I do not ask you to assist me with reference to 
the decisions which grew out of the killing of Judge Terry by Nagle, and his 
indictment in the California court, and his discharge on habeas corpus by the 
Federal court; but I want to get straightened out as to the proceedings in the 
divorce case. Please aid me in this matter, and oblige a well-wisher, who may 
become a subscriber. 


URIAH BETT. 
CxicaGo, ILL. 


[Answer. — We think we can read something between the lines of 
Mr. U. Bett’s communication, but we will take courage and attempt to 
answer his inquiries, especially as we have an answer at hand furnished 
by a learned and capable friend of ours, practicing at the California 
Bar. We do not usually make briefs for our professional brethren in 
consideration of their becoming subscribers to the American Law 


Review, but we make an exception in this case, as the information 
costs us nothing. 

Sharon first instituted his suit in equity in the United States Circuit 
Court, to compel Sarah Althea Hill, as she was then known, to produce 
an alleged marriage contract, and to have it declared fraudulent, ete. 
He filed his bill in that court on the ground that he was a citizen of 
Nevada. Subsequently, Sarah Althea Hill, under the name of S. A. 
Sharon, instituted in the Superior Court of the city and county of San 
Francisco, a suit to have herself declared the legal wife of Sharon, 
based upon the marriage contract, and asking for a divorce and parti- 
tion of the property, etc. Sharon’s suit, for some reason or other, was 
allowed to remain nascent and was not pressed very actively at that 
time. Miss Hill’s suit was removed to the Circuit Court, but subse- 
quently, by agreement of both sides, her suit was remanded to the State 
court, and there tried. Both sides centered all their efforts to win the 
case in the latter court, evidently considering that a victory in that 
forum would finally dispose of the controversy. Miss Hill was 
declared, after a long and acrimonious contest, to be the lawful 
wife of Sharon, based upon the precedent fact, found by the 
court, that the marriage contract was genuine and was freely 
and lawfully executed by Sharon. The court then gave her 
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a divorce, awarded alimony and counsel fees, etc. Sharon appealed 
to the Supreme Court of the State which affirmed the decision of the 
lower court.!. This was in 1888. The judgment of the lower cout 
was rendered on February 19, 1885. Meanwhile and subsequent to 
the judgment in the lower court of the State, as above dated, in favor 
of Mrs. Terry (she having since married David S. Terry, her leading 
lawyer, or one of them), the attorneys for Sharon began to wake up 
the slumbering Federal court and push Sharon’s suit. Mrs. Terry 
naturally protested against relitigating the same question in the United 
States Circuit Court, since she had prevailed in the State court, and 
put in several pleas to that effect. But these were overruled. She 
then refused to produce the marriage contract before that tribunal, and 
the experts on handwriting had to content themselves with photographic 
copies made while the divorce case was going on in the State court. 
After a sensational contest, the United States Circuit Court, on Decem- 
ber 26, 1885, Judge Deady delivering a very original opinion (we pre- 
sume you have read it, —if not, we would advise you, in your leisure 
moments, to peruse it —it would afford a very interesting bit of read- 
ing),? held, in brief, that the marriage contract was fraudulent and a 
pure fabrication; that the judgment of the State court did not affect in 
the least the right of Sharon to pursue his remedies in the United States 
court; that he had first filed his suit in that court, and therefore had 
first absorbed jurisdiction, and the fact that the State court had first 
rendered judgment made no difference. Subsequent to this decision, 
Sharon died. In 1888, his executor filed a bill of revivor to enforce 
the decree of the United States Circuit Court in the first suit instituted 
by Sharon. This was resisted by Mrs. Terry. But Justice Field, in 
his memorable decision, out of which arose the fracas in the court- 
room between himself and Mrs. Terry, held that it was properly brought, 
and, further, that where the jurisdiction of the Circuit Court of the 
United States has attached ina suit brought by a citizen of a State 
other than that in which the court is held, the right of the plaintiff to 
prosecute his suit in such court to a final determination there cannot 
be arrested, defeated, or impaired by any subsequent action or proceed- 
ing of the defendant respecting the same subject-matter in a State 
court; and, also, that where different courts may entertain jurisdiction 
of the same subject, the court which first obtains jurisdiction will, with 
some well recognized exceptions, retain it to the end of the controversy, 
either to the exclusion of the other, or to the exclusion so far as to render 
the decision of the latter subordinate to that of the court first obtaining 


1 75 Cal. 1. 2 See 11 Sawyer, 290, also 26 Fed. Rep. 337. 
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jurisdiction ; and that it is immaterial which court renders the first judg- 
ment or decree. An appeal was taken to the United States Supreme 
Court, but it was dismissed and the decree affirmed. Subsequent to the 
decision of Justice Field on the bill of revivor, the executor of Sharon’s 
estate, when the remittitur was sent down from the State Supreme Court 
in pursuance to the decision of that court! affirming the judgment of the 
lower court, set up this decision of Justice Field as against any re- 
covery from the estate for counsel fees, alimony, etc., and in fact set 
it up as a complete bar and estoppel to any further proceedings in the 
State court in the divorce case. The lower court overruled this plea, 
and another appeal was taken to the State Supreme Court. That court, 
upon this second appeal, substantially reversed its former decision, at 
least so far as the ultimate result of the litigation in the State court was 
concerned: not, however, on the disputed fact as to whether the mar- 
riage contract was or was not genuine; but it adhered to the decision 
of Justice Field that, as the suit filed by Sharon in the United States 
Circuit Court was first in point of time, that court first acquired ju- 
risdiction of the persons and subject-matter, and that its judgment or 
decree was hence final and conclusive as to that subject-matter, 
upon all parties and upon all other courts and tribunals whatsoever! 
When, finally, Mrs. Terry was called upon to deliver up her marriage 
contract, she claimed that it had been burned and destroyed in a fire 
which took place at her house in Fresno. This was the end of this 
lengthy, sensational and fatal litigation. You will observe that when 
Justice Field rendered his decision in 1888, the State court had finished 
its consideration of the divorce case; that is, had passed upon the 
merits, but was awaiting the result of the appeals, to carry its judgment 
into execution. — Eps. Am. Law Rev.] 


1 Referred to supra. 
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BOOK REVIEWS. 


LAWSON ON EXPERT AND OPINION EVIDENCE.—The Law of Expert and Opinion Ey!- 
dence. Reduced to Rules, with Illustrations from Adjudged Cases. By JOHN D. Lawson, 
LL.D., Professor of Contract and International Law in the University of the State of 
Missouri and Author of a Similar Work on the “‘ Law of Presumptive Evidence.” Second 
Edition. Revised and Enlarged. Chicago: T. H. Flood and Company. 1900. 

The new edition of Dr. Lawson’s book is issued by a new publisher and 
is well printed by the State Journal Printing Company of Madison, Wis., so 
that the author goes before his professional brethren clad in a handsome dress. 

Our readers will recall that this work is constructed upon the plan of rules, 
illustrations and comments. Such a plan is an attempt to codify the law re- 
lating to the subject of the work, to show the applications of the rules deduced 
from the adjudged cases, and to quote from the language of the judges enough 
to show the reasons upon which they have proceeded in devising or ass nting 
to those rules. In the conflict of authorities, the author reg rds it as his duty 
q to endeavor to give the perplexed practitioner the true rule; that is, the rule 
which has been best considered, which has become the most authoritative, and 
which is the logical and best result of th: best decisions Some rules in the 
original work rested simply upon the opinion of the author. These, for the 
most part, were since approved by the judges of appellate courts, and now 
have the support of judicial decisions. 


NOTES ON UNITED STATES REPORTS, VOL. VIII. —Notes on the United States Reports: 
4 A Brief Chronological Digest of all Points Determined in the Decisions of the Supreme 
% Court; with Notes, Showing the Influence, Following and Present Authority of Each 
q Case, as Disclosed by the Citations, Comprising all Cited Cases in that Court, the 
,. Intermediate and Inferior Federal Courts, and the Courts of Last Resort of all the 
{ States. By WALTER MALINS ROSE, of the San Francisco Bar. Book Eight. San 


@ Francisco: Bancroft-Whitney Company, Law Publishers and Law Booksellers. 1900. 
i The reader will recall that this work simply takes the decisions of the Supreme 
a Court of the United States in chronological order and states in the briefest 


language the manner in which those decisions have been dealt with in subse- 
quent cases, State and Federal, in which they have been cited. It is therefore, 


q . so to speak, a concordance of the decisions of that great court. In order to 
i indicate the manner in which the work is constructed, we take a single case 
4 from page 11, and copy a single paragraph of the work relating to that case. 


“17 Wall. 19-29, 21 L. 554, Bank of Kennedy. 
Banks and Banking. — Receiver of national bank may sue in his own or the association’s 
4 name, p. 21. 

cf Cited and relied upon in Stanton v. Wilkeson, 8 Ben. 359, F. C. 13, 299, Price v. Abbott, 
17 Fed. 508, and Stephens v. Bernass, 41 Fed. 402, collecting auth >rities, enforcing share- 
holder’s lability ; Cockrill v. Abeles, 86 Fed. 508, Movius v. Lee, 24 Blatchf. 294; 30 Fed. 300, 
and Brinckerhoff v. Bostwick, 88 N. Y. 61, all enforcing directors’ lability for negligence; 
Jackson v. Fidelity, etc., Co., 75 Fed 367, 41 U. 8. App. 552, allowing recovery on policy in- 
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goring bank against defaulting officials; Denton v. Baker, 79 Fed. 192, 48 U. 8. App. 241, 
refusing to enjoin rejection by receiver of jadgment claim against bank ; Myers v. Hettin- 
ger, 94 Fed. 372, holding receiver may sue in Federal Courts; Chicago, etc., Co. v. Park 
National Bank, 145 Ill. 487, 32 N. E. 536, allowing recovery on promissory note; dissenting 
opinion in Bridges v. Stephens, 132 Mo. 554, 34 8S. W. 563, majority holding that receiver 
may waive defense of statute of limitations, and cannot thereafter plead it. Cited, argu- 
endo, in Hendee v. Connecticut, etc. R. R., 23 Blatchf. 455, 26 Fed. 678, enjoining sult to re- 
cover for bonds pledged to bank and sold by receiver; Thompson v. Schoatzel, 2 8. Dak. 
397, 50 N. W. 632, refusing to remove to Federal court, action for conversion, brought by 
receiver of national bank. See exhaustive note in 96 Am. Dec. 291. 

Aside from the general editor, a list of editors contributing to Book VIII. is 
given, consisting of no less than eight names. These we understand to be for 
the most part young gentlemen, who have recently graduated from the law 
schools. The work will prove of benefit to them, as it will give them employ- 
ment at the time when they most need employment, and will tend to cultivate 
studious habits in them, and to increase their zest for the study of adjudged 
cases. 

Some years ago, two noisy women, champions of labor, of woman’s rights, 
and of all sorts of reforms, published in New York City a paper called “ The 
Revolution.””> They were assailed by the typographical unions and other 
labor unions, by reason of the fact that their paper was not printed 
at a ‘union office,” but was printed at a “rat office.”” A waggish news- 
paper spacewriter seized upon this circumstance to make a paragraph and to 
illustrate it. He referred to it as a ‘‘revolution got up by rats,” and he illus- 
trated it with the picture of a squirrel .cage in which were two rats actively 
revolving the wheel. A wag of the same sort might refer to this work as a 
revolution got up by kids. But it will scarcely reach the magnitude of a revo- 
lution. A turning over of the pages will show that by far the greater number 
of questions considered in the decisions of the Supreme Court of the United 
States, taken in the aggregate, relate to questions of what may be called munic- 
ipal law, questions of common law, and question; of equity, as distinguished 
from Federal questions and questions of constitutional law. Now, while this 
work will greatly assist a practitioner as soon as he learns how to use it,— as soon 
as he learns how to find the decision of the Supreme Court of the United States ap- 
plicable to his case, and to follow it up by other cases which have cited it and fol- 
lowed it, —yet he will make agreat mistake, and often come to grief, if he assumes 
that these citations embrace all or even a considerable part of the adjudged law 
in the Sta‘e courts, or even in the Federal courts, on the same subject of the prin- 
cipal decision which he finds. In many cases these citations will not lead him 
to one-tenth of the decisions upon the same subject, or even upon the same 
point. For example, the writer looked in one of these volumes at the citation 
of a case which related to negligent injuriesto children. It was a leading case, 
and has been often cited; but, having recently been over the subject, the writer 
could easily see that the citations of that case did not embrace one-tenth of the 
adjudged cases in the State courts where the same subject has been dealt with. 
To further illustrate our meaning, let us suppose that a writer of a treatise on 
the subject of Negligence were to take that case and its subsequent citations, 
and to rest content with writing up the subject from such a collection of 
materials, — would his readers ever forgive him? In other words, could the 
writer of a treatise content himself with allowing his case to be collected, hap- 
hazard, by a hundred or a thousand over-worked, tired, indolent, conceited, 
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slipshod or incapable judges, instead of gleaning the field thoroughly himself? 
If the writer of a book could not allow all sorts of judges to col!ect his cases 
for him, could the writer of a brief rely upon a book in which the cases are 
collected by all sorts of judges, the great majority of them remaining uncol- 
lected? What we say emphasizes the fact that the practical text-book of to- 
day, one adapted to the wants of all classes of lawyers in all parts of our great 
country, must be a book founded substantially upon all the adjudged cases, and 
not upon the cases in which this or that judge may have seen fit to cite some 
supposed leading case. 

This work will, however, fill an important gap in the library of any man who 
knows how to use it. An active practitioner with but a short time to spend 
upon making a brief, will want some leading cases supporting a well known 
proposition. If he can find such support in a decision of the Sppreme Court of 
the United States, this book will enable him to get a sufficient number of other 
supporting cases, which cite and follow the leading case, to answer all his pur- 
poses. The labor of compiling such a work is chiefly mechanical, and can be 
done by young as well as old men, and perhaps better by young men. Nor will 
the reader be able to grumble that he is not getting his money’s worth; each 
or these volumes contains over a thousand large pages printed in small type. 


MCADAM ON LANDLORD AND TENANT.— Third Edition. The Rights, Duties, Remedies 
and Incidents Belonging to and Growing out of the Relation of Landlord and Tenant. 
With Forms. By David McAdam, One of the Justices of the Supreme Court of the State 


of New York. Third Edition. New York: Remick, Schilling & Co., 32 Warren street. 
1900. 


The author of this work has been for many years a Justice of the Supreme 
Court of New York, which, as is well known, is the court of general 
jurisdiction in that State. We understand. that he is now completing his 
twenty-eighth continuous year of judicial service and the sixty-eighth year of 
his age. Under the Constitution of New York the judges are compulsorily 
retired at the age of seventy, and as Judge McAdam will have nearly arrived at 
that age on the expiration of his present term, he will not be a candidate for 
re-election. The venerable judge still looks like a young man. Wrinkles are 
few; his hair retains its youthful color; and, notwithstanding the laborious 
life which he has led, time has dealt gently with him. In fact, a son of his some- 
where up in the forties, a practitioner at the bar of the city of New York, 
is said to look older than the father. 

The first edition of this work appeared in the year 1875, and a second and 
enlarged edition was published in 1882. These two volumes, though large, do 
not comprise the entire work. They comprise a treatise upon the great body 
of the law springing out of the relation of landlord and tenant, with its rights, 
duties, remedies, and incidents. But there will be a third volume relating to 
the law and practice in summary proceedings against tenants, which will be 
designated as Volume 3. The author acknowledges his indebtedness to Mr. 
Thomas F. Keogh, of the New York Bar, for assistance in editing the work. 
The publishers are young men, who have lately entered the field of law pub- 
lishing, and they have had this book printed by the Weed-Parsons Printing 
Company, of Albany, N. Y.. who have brought it out in creditable style. ~The 
reader must not suppose that this is a local work, confined to the State of New 
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York. On the other hand, while New York decisions perhaps predominate, yet 
its marginal notes abound in English cases and in American Fed: ral and State 
cases, arising and decided outside of the State of New York. In other words, 
it is a general work on the subject of landlord and tenant. In addition to a 
text printed in large, clear, open type, great numbers of notes on special sub - 
jects, many but not all of them decided in the courts of New York, are fur- 
nished in smaller type, with appropriate captions in told face type. 

If we were to offer any criticism upon this work, it would be that it is too 
discursive; it takes the reader entirely outside the law of landlord and tenant 
into the general law of real property, and even into subjects which relate to 
the geneval law of contracts and torts. For example, it has extensive chapters 
on easements, excavations, party walls and nuisances, — subjects which re'ate 
to the general law of real property. The reader will readily perceive that these 
questions may relate either to the rights and liabilities of the owners or of the 
occupiers of real property, and do nct specially concern the relation of landlord 
and tenant, though questions arising out of them do concern that relation. 
The work is so discursive that we even find short treatises on the subject of 
what constitutes such a consideration as will support a contract, and even an 
editorial discourse from the pen of the late Austin Abbott upon the wicked- 
ness of the people of New Jersey, in destroying the Palisades of the Hudson, 
which constitutes an easement of view, if there is such a thing, vested in the 
people of New York, and incidentally in travelers on the Hudson river. It 
would be hard to discover any conection between the subject of landlord and 
tenant and the subject of ‘‘ tender of pay by passenger, mutilated coin, etc ,’’! 
‘‘tender of goods,’ ? ‘*when master liable for malicious acts of servant,” ® 
“agents as trustees of express trusts,’’ 4 and other discursive subtitles which 
crop out here and there. But with these small exceptions, and with the excep- 
tion of the four titles already alluded to, of ‘‘ Easements,’’ ‘* Excavations,’’ 
“Party Walls,’’ and “‘ Nuisances,’’ the work is confined to the subject of its 
title, and on that subject conveys a great amount of information as to what the 
legislatures have enacted and the courts decided. The reader will understand 
this better if we say that about 11.000 cases have been cited. Possibly the 
work is not a “classic”? in the sense of the one volume work of Taylor, nor a 
treatise upon the law of landlord and tenant as it exists in the State of New 
York, as is the work of Chaplin; but it isa very full and comprehensive work 
on the general subject, dealing with it in all its phases, and citing decisions 
from all English and American courts. 


BAILEY ON JURISDICTION.—In two volumes. The Law of Jurisdiction, Including Im- 
peachment of Judgments, Liability for Judicial Acts, and Special Remedies as follows: 
Divorce, Contempt, Habeas Corpus, Certiorari, Prohibition, Quo Warranto, Mandamus. 
By W. F. BAILEY, Late Circuit Judge of Wisconsin. Author of ‘ Master’s Liability for 
Injuries to Servant;” ‘‘ The Law of Personal Injuries Relating to Master and Servant.” 
In two volumes. Chicago: T. H. Flood and Company. 1899. 


We hsrdly know what we ought to say about these two volumes, after such a 
perfunctory examination as we have been able to give them;. but as they have 
lain on our shelves for some time, we feel under the obligation of saying some- 


1 Vol. 2, p. 941. 2 Vol. 2, p. 943. 8 Vol. 1, p. 851. 4 Vol. 1, p. 858. 
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thing. These two volumesare rather thin in physical dimensions. They contain 
less than 1300 pages, alltold. They might have been bound in one volume with- 
out making a volume excessively large, or larger than many law books which 
have recently appeared. On the other hand, as they now are, they are conve- 
nient to handle, and it may be assumed that the author, receiving a royalty on 
each volume, according to the custom, will receive a fairer compensation for 
his labors than he would have received had the work been bound and issued in 
one volume. The work is well printed, though the author has committed the 
fault — of no great importance — of citing some of his cases in the body of his 
text, instead of citing them all in the marginal notes. 

As to the scope of tbis work, it must be said that it evidently be- 
longs to the class of works where the effort has not been to collect 
and state the doctrines of all the adjudged cases nor of all the ad- 
judged cases of prime authority; but that the effort has been to state 
the law on a great variety of topics more or less connected with the sub- 
ject of jurisdiction, and to support the statements with a selected number of 
adjudged cares. We find it difficult to gét hold of the author’s idea of what 
should be included in a work on jurisdiction. He says in substance, that he 
has taken the subject of jurisdiction as the trunk of the tree, so to speak, and 
has taken those remedies which are framed with special reference to jurisdic- 
tion as branches. Well, this seems sufficiently evident. His work is divided into 
37 chapters. The first 12 chapters seem to be devoted to what may be called the 
subject of jurisdiction; the remaining 25 might better have been classed under 
the head of Special Remedies and Proceedings. The first 12 chapters relate to 
Jurisdiction in General, Chapter I.; Excessive Jurisdiction, Chapter II. ; Waiver 
of Constitutional Rights and Privileges, Chapter III.; Concurrent Jurisdiction, 
Chapter IV. ; Judgments, Chapter V (only 6 sections) ; Infericr Courts andCourts 
of Limited Jurisdiction, Chapter VI. ; Impeachments of Judgments, Chapter VIL. ; 
Collateral Attack, Chapter VIII; Judgments of Sister States and Foreign Judg- 
ments, Chapter IX.; Judgments in Rem., Chapter X.; Impeachment of Judg- 
ments by Strangers, Chapter XI. (what is this but collateral attack?) ; Divorce 
Decrees, Chapter XII. The next five chapters relate to the subject of Con- 
tempts, and may properly be dealt with under the head of jurisdiction; and 
so may every other designated remedy or proceeding, because every one in- 
volves to a greater or less extent the question of the power of the court to 
proceed to judgment on the merits, which is the essential idea of jurisdiction. 
Then there are five chapters on the writ of Habeas Corpus; two on the writ of 
Certiorari; two on the proceeding by Information in the nature of the writ of 
Quo Warranto; nine on the writ of Mandamus, and a concluding chapter (37) 
on the personal liability of judges and officers exercising judicial powers. 
The author thus covers a very wide field, and yet he cites only about 4,000 cases. 
It would seem that the author ought to have divided his matter into two 
treatises, one on jurisdiction, and one on Special Remedies. It is true that 
some of the special remedies are intimately connected with the subject of 
jurisdiction. This is true of the writ of habeas corpus where it issues to 
bring up a prisoner held under legal process, and to examine into the cause 
of his detention. It is also true to a considerable extent of the writ of 
certiorari, which was used by the Court of King’s Bench as a superintend- 
ing writ to bring up the judgments of inferior courts not of record, for 
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the purpose of quashing them if they were rendered in excess of juris- 
diction; and which, under our State constitutions and statutes performs 
the office of a superintending writ issued by the highest judicatory to in- 
ferior judicatories for the same purpose. The writ of prohibition is still 
more intimately connected with the subject of jurisdiction, its office being 
to prohibit inferior tribunals from proceeding to judgment in cases outside 
of the scope of their powers, and to arrest the mischief which might 
accrue from their rendering void judgments and issuing process to en- 
force them. The writ of mandamus is also used in many States, as a super- 
intending writ in the hands of the highest courts, or in the hands of courts of 
general jurisdiction, directed to inferior tribunals. In this use of the writ, 
its more frequent office is to command the judge of the inferior tribunal to 
take jurisdiction and to proceed to judgment, but without instructing him 
what judgment to render. It is therefore in this relation the antithesis of the 
writ of prohibition. But it has many other functions as a writ, by which 
superior tribunals superintend tlie proceedings of inferior ones. 

With reference to the thoroughness with which the numerous subjects thus 
included in this work have been treated, the writer hazards the belief that 
a thorough examination of the subjects contained in the first twelve chapters 
must have required two large volumes with a citation of probably 10,000 cases; 
that the subject of Contempts, which, some years ago, was treated in a small 
volume by Mr. Rapalje, would now, if properly wrought out, require a volume; 
and that the subject of habeas corpus, which has been treated in a volume of 
full size by two different authors, could not be now treated in less than that 
compass; that the two superintending writs of certiorari and prohibition, 
and the writ of mandamus, in so far a: it is used as a superintending writ, 
would, if fully treated, require another volume; that the writ of mandamus, 
exhaustively treated in all its relations, would require two volumes; and that 
the writ of quo warranto, or the information in the nature of the ancient writ 
of quo warranto, has no more relation to the question of jurisdiction than the 
writ of forcible entry and detainer has. An examination of the chapters of 
the author on this subject of quo warranto, made with some acquaintance 
with the subject, convinces the writer that his plummet has not touched the 
bottom. And this seems relatively true of all the subjects discussed. The 
author has made a text which reads well, and his propositions seem to be sup- 
ported by the adjudged cases. In other words, what he has given us is good, 
but that there is not enough of it. It is true that itseems an ungracious 
criticism of a good book to say that the author has not given us enough of the 
subject under treatment: the general criticism is that authors give us too 
much, and compel us to wade through too much. The question of line at 
which an author may with propriety stop in the treatment of a subject is one 
which each practitioner and book buyer must answer for himself. Our own 
view, having reference to the character of American case law, as a great 
heterogeny in which general currents are discovered with all sorts of cross 
currents, counter currents and eddies, — is that no book on any subject can be 
useful to the American profession in the best sense, that does not probe the 
cases to the bottom, shake them all up, group them, and present them all to the 
practitioner so as to help him to get at them himself. 
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AMERICAN NEGLIGENCE REPORTS: Current Series, Vols. VI. and VII.— American Negli- 
gence Reports: Current Series. (Cited Am. Neg. Rep.) All the Current Negligence 
Cases Decided in the Federal Courts of the United States, the Courts of Last Resort of 
all the States and Territories, and Selections from the Intermediate Courts; together 
with Notes of English Cases and Annotations. Edited by JOHN M. GARDNER, of the 
New York Bar. Vols. VI. and VII. New York: Remick & Schilling. 1900. 


AMERICAN NEGLIGENCE CASES. Vols. IX. and X.— American Negligence Cases. (Cited 
Am. Neg. Cas.) A Complete Collection of all Reported Negligence Cases Decided in 
the United States Supreme Court, the United States Circuit Court of Appeals, all the 
United States Circuit and District Courts, and the Courts of Last Resort of all the States 
and Territories, from the Earliest Times, with Selections from the Intermediate Courts: 
Topically Arranged with Notes of English Cases and Annotations: Prepared and 
Edited by T. F. HAMILTON, of the New York Bar. Vols. IX.and X. New York: Remick, 
Schilling & Co. 1900. 


We recall the attention of our readers to the fact that the first of these 
series, ‘‘ the Negligence Reports’ consists of a replication of all current Amer- 
ican cases on the law of negligence, either in full or in the form of extended 
notes, to which are added notes of current English decisions on the same sub- 
ject; and that the second series, “the Neg'igence Cases,” is an attempt to 
reprint, either in full or in the form of very full abstracts, all American cases 
on the law of negligence, decided prior to the commencement of the new or 
current series; so that, when the earlier series is complete, the work will pre- 
sent, in one entire series, the American case law on this very important title. 
The importance of the subject will best be understood by turning to the indexes 
of a few volumes of current State reports, from which it will be seen that, in 
respect of the amount of litigation, the subject of negligent injuries far out- 
runs any other subject. The following statement of the total number of rail- 
way accidents for the year ending June 30, 1900, furnished for publication by 
the Interstate Commerce Commission, will indicate the great importance which 
this branch of the law has assumed: — 


The total number of casualties to persons on account of railway accidents during the 
year ending June 30, 1899, was 51,743. The aggregate number of persons killed as a resuit 
of railway accidents during the year was 7,123, and the number injured was 44,620. Of 
railway employés, 2,210 were killed and 34,923 were injured during the year covered by 
this report. With respect to the three general classes of employés, these casualties were 
divided as follows: Trainmen, 1,155 killed, 16,663 injured; switchmen, flagmen and watch- 
men, 273 killed, 2,992 injured; other employés, 782 killed, 15,268 injured. The casualties 
to employés resulting from coupling and uncoupling cars were, persons killed, 260; in- 
jured, 6,765. The corresponding figures for the preceding year were: killed, 279; injured, 
6,988. 

The casualties from coupling and uncoupling cars are assigned as follows: Trainmen, 
killed, 180; injured, 5,055; switchmen, flagmen and watchmen, killed, 74; injured, 1,533; 
other employés, killed, 6; injured, 177. The casualties resulting from falling from trains 
and engines are assigned as follows: Trainmen, killed, 337; injured, 3,053; switchmen, 
flagmen, and watchmen, killed, 60; injured, 377; other employés, killed, 62; injured, 540. 
The casualties to the same three groups of employés caused by collisions and derailments 
were as follows: Trainmen, killed, 280; injured, 1,713; switchmen, flagmen, and watchmen, 
killed, 14; injured, 115; other employés, killed, 40; injured, 325. 

The number of passengers killed during the year was 239, and the number injured was 
3,442. Corresponding figures for the previous year were 221 killed and 2,945 injured. In 
consequence of collisions and derailments, 82 passengers were killed and 1,557 passengers 
were injured during the year embraced by this report. The total number of persons, 
other than employés and passengers, killed was 4,674; injured, 6,255. These figures include 
casualties to persons classed as trespassers, of whom 4,040 were killed, and 4,730 were in- 
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jared. The total number of persons killed at highway crossings was 693; injured, 1,125, 
distributed as follows: Employéa, 19 killed; 38 injured; passengers, 2 killed; 17 injared; 
other persons trespassing, 170 killed; 168 injured; not trespassing, 502 killed ; 902 injured. 
The number of persons killed at stations was 443; injured, 3,306. This statement ccvers: 
Employés, killed, 83; injured, 2,139; passengers, killed, 37; injured, 580; other persons 
trespassing, killed, 282; injured, 444; not trespassing, killed, 41; injared, 143. The sum- 
maries containing the ratio of casualties show that 1 out of every 420 employés was 
killed and 1 out of every 27 employés was injured. With reference to trainmen — includ - 
ing in the term enginemen, firemen, conductors, and other trainmen — it is shown that 1 
was killed for every 155 employed, and 1 was injured for every 11 employed. One passen- 
ger was killed for every 2,189,023 carried, and 1 injured for every 151,998 carried. Ratios 
based upon the number of miles traveled, however, show that 61,051,580 passenger-miles 
were accomplished for each passenger killed, and 4,239,200 passenger-miles aecomplished 
for each passenger injured. 

The bringing of suits for damages grounded upon negligence against rail- 
way companies, manufacturing companies, and other corporations, or individual 
proprietors, able to respond in damages, has become one of the recognized 
industries of a branch of the legal profession. The bar of every large city 
is infested with lawyers who employ “ runners ”’ to pick up cases of this kind, 
whenever an accident occurs. The lively imagination of American journalists 
have designated these accessories of practitioners of a certain class, as ‘‘am- 
bulance chasers.’’? The stirring up of unfounded litigation of this class, and 
the subornation of perjury necessary to support it, has been punished in 
Pennsylvania as a contempt of court, and everywhere demands the scrutiny of 
those concerned with the execution of the criminal laws. On the other hand, 
a ‘‘damage suit,’’ so called, if it be a meritorious suit, is just as honorable as 
any other kind of action. To redress the wrongs of the indigent is no quixot- 
ism, nor should it be regarded as a violation of professional morals. And 
cases may arise in which a lawyer performs the highest professional duty in 
prosecuting, without hope of reward, a damage suit in behalf of a widow or 
orphan children. But for the ‘damage lawyer” and the ‘‘ damage suit,’’ the 
safety of the public would have been utterly surrendered to the raijroad com- 
panies; manufacturing companies would murder their employés with impun- 
ity; and the victims of negligent corporations in the persons of widows and 
children, their wrongs unredressed, would everywhere be found crying for 
shelter and for bread. It is absurd to say that these wrongs can be adequately 
redressed by the criminal law. It is the practice of the legislature to enact 
a great excess of criminal statutes, and then to provide no adequate machinery 
for executing them. In some of our large cities an investigation will show 
that there are many thousands of indictments upon the dockets of single crimi- 
nal courts, to be disposed of by single judges, and to be prosecuted by single 
attorneys with but one or two assistants. Besides, it would be easy for the 
railroad company, or one or more powerful corporations, to get control of the 
prosecuting attorney by the mere fact of promising him patronage and busi- 
ness on the expiration of his term of office; and where would the rights of the 
public be in the hands of sucha man? The “ damage lawyer,’’ then, is not 
wholly an evil. On the other hand, the good that he does to the general public 
in keeping corporations which employ dangerous agencies, to the exercise of 
due care, far outweighs the evil that he does to special classes. Before the 
common jury he represents not merely the single client, but through that 
client he represents the public, and he represents the cry of outrage which 
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goes up from the public whenever a man, woman or child is negligently, 
wantonly or cruelly injured or killed. Every verdict which he achieves and 
succeeds in holding and enforcing against a railroad company, to that extent 
makes the company and its employés more careful and conserves the safety 
of others; and it is so of every verdict which he obtains against a manu- 
facturing or other similar company for the negligent killing or injuring of an 
employé. 

Whatever view is taken of his position, and of the general morality of what 
are called ‘‘damage suits,’ those who prosecute such suits, and those who 
defend them, have need of a work of this kind. They will not be satisfied with 
digests or text-books which refer them to the cases,and which undertake to 
state the doctrines of the cases: they want the cases themselves, and these 
books will supply the want. The editors of both of these series cordially 
acknowledge the assistance of Mr. WaLTER J. EAGLE and of Mr. ALFRED J. 
Hook, the latter being the Librarian of the Law Library in Brooklyn. 
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